UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


Vi 


y i 


OL. 23, No. 3 
(NOS. 8966-9026) 


PAGES 287-382 


MARCH 1964 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 
size. Subscription price per year $4.50, domestic; $5.75, foreign. 





PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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VIII 


AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8966) 


In re P. J. BLANCHARD & Sons, INC. AMA Docket No. M 7-2. 
Decided March 3, 1964. 


Petition Withdrawn 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested per- 
mission to withdraw the petition with prejudice March 2, 1964, 
and respondent consented to such withdrawal. Accordingly, the 
petition is hereby considered withdrawn with prejudice. 


(No. 8967) 


In re FRED A. BROWN AND JENNIE B. BROWN, d/b/a GEM DAIRY. 
AMA Docket No. M 187-1. Decided March 3, 1964. 


Reconsideration—Authority of Judicial Officer 


The quasi-judicial functions in Section 8c(15) (A) proceedings are exercised 
by the Judicial Officer who acts for the Secretary pursuant to authority 
delegated to him by the Secretary. Petition for rehearing and recon- 
sideration dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 


287 
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Cite as 23 A.D. 287 


cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), an order was issued January 31, 
1964, dismissing the petition. On February 19, 1964, petitioners 
filed, in effect, a petition to rehear the proceeding and reconsider 
the order of January 31, 1964, and such order was stayed Febru- 
ary 20, 1964, pending consideration of the petition of February 
19. On February 28, 1964, respondent filed a reply to such 
petition. 


All but one of the arguments raised by petitioners in the Feb- 
ruary 19, 1964, petition were considered in the order of January 
31, 1964, which order is, we believe, supported by the evidence 
and the law applicable thereto. It might be well to state at this 
point, however, that the contested “determination” of the market 
administrator with respect to petitioners’ status under the order 
was not formal in nature as petitioners appear to contend but 
was merely a proper application of the order to them by the 
market administrator. Further, the publication by the market 
administrator in his monthly report of a synopsis of the hearing 
examiner’s recommended decision in this matter was clearly 
within his authority under the order and in no way affected 
petitioners in this proceeding. 


For the first time herein, petitioners now question the authority 
of the Judicial Officer to act in this proceeding. For many years 
the rule-making functions of the Secretary have been segregated 
from those of a quasi-judicial nature. The latter functions in 
Section 8c(15)(A) proceedings are exercised by the Judicial 
Officer who acts for the Secretary pursuant to authority delegated 
to him by the Secretary.! See, e.g., Denver Union Stock Yard 
Company v. Producers Livestock Marketing Association, 356 
U.S. 282, footnote 2 (1958) ; Lehigh Valley Cooperative Farmers, 
Inc. v. United States, 370 U.S. 76, footnote 1 (1962); Wilson & 
Company, Inc. v. Benson, 286 F.2d 891, footnote 1 (7th Cir. 
1961). We find no merit to petitioners’ contentions in this regard. 


1See 10 F.R. 13769 (1945); 11 F.R. 177A-283 (1946); 18 F.R. 3219, 3648 (1953); 19 
F.R. 74 (1954) ; 26 F.R. 11256 (1961). The delegation was originally authorized by Congress 
(54 Stat. 81-2 (1939) ; 5 U.S.C. §§ 516a-516d) as a result of Morgan v. United States, 298 U.S. 
468 (1936) and Morgan v. United States, 304 U.S. 1 (1938), and is in accordance with the rec- 
ommendations of the Attorney General’s Committee on Administrative Procedure in Govern- 
ment Agencies, S. Doe. No. 8, 77th Cong., 1st Sess. 58 (1941). See also, Brooks, The Pricing of 
Milk under Federal Marketing Orders, 26 Geo. Wash. L. Rev. 181, 206-09 (1958) ; Flavin, The 
Functions of the Judicial Officer, United States Department of Agriculture, 26 Geo. Wash. L. 
Rev. 277 (1958). 
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In addition, counsel for petitioner participated in oral argument 
in this proceeding before the Judicial Officer and raised no ob- 
jection at that time with respect to the authority of the Judicial 
Officer to preside at such argument and issue the final decision 
and order herein. 


In view of the foregoing, the petition for reconsideration should 
be dismissed. Also, petitioners have not advanced any meritorious 
basis for rehearing this proceeding. Accordingly, the petition of 
February 19, 1964, requesting rehearing of the proceeding and 
reconsideration of the order of January 31, 1964, is hereby dis- 
missed, the stay order of February 20, 1964, is vacated and the 
order of January 31, 1964, is hereby reinstated. 


(No. 8968) 


In re THE HORN & HARDART COMPANY. AMA Docket No. M 2-7. 
Decided March 10, 1964. 


Petition Withdrawn 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested permis- 
sion to withdraw the petition March 9, 1964, and respondent has 
no objection thereto. Accordingly, the petition is hereby con- 
sidered withdrawn. 
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(No. 8969) 


In re BECKER BROKERAGE CO., SAMUEL H. BECKER, AND PHILIP D. 
BECKER. CEA Docket No. 111. Decided March 23, 1964. 


Egg Futures—Suspension of Trading Privileges and Registration—Consent 


The registration of Philip D. Becker as a floor broker and his trading privi- 
leges are suspended for a period of 15 days for permitting a customer 
of respondent futures commission merchant to place orders in egg 
futures without identifying accounts for which orders placed and to 
allocate orders to advantage of such customer and to the disadvan- 
tage of others. 


The registration of Becker Brokerage Co., as a futures commission merchant 
and the firm’s trading privileges are ordered suspended for 15 days, but 
these sanctions are not to become effective unless firm should be found 
in violation of the act within a one-year period. 


The complaint against Samuel H. Becker is dismissed. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Lee A. 
Freeman, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. §1 et seq.), instituted by a complaint 
issued under § 6(b) of the Act (7 U.S.C. §9) by the Assistant 
Secretary of Agriculture. The complaint alleges that the respond- 
ents violated §4b(A) of the Act (7 U.S.C. § 6b(A)), and § 1.35 
of the regulations issued under the Act (17 CFR 1.35). 


No hearing has been held with respect to this proceeding. On 
March 2, 1964, respondents Becker Brokerage Co. and Philip D. 
Becker withdrew the answer which they had previously filed 
and submitted a stipulation under § 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b)), in which they admit the facts hereinafter 
set forth, propose that the complaint be dismissed as to respond- 
ent Samuel H. Becker, waive hearing, and consent to the entry of 
the order contained herein. Also in such stipulation respondents 
Becker Brokerage Co. and Philip D. Becker state that subsequent 
to the issuance of the complaint in this proceeding, they paid the 
total sum of $13,244 to the customers hereinafter referred to in 
Finding of Fact 7, and that the said respondents believe that such 
sum is sufficient to reimburse such customers for any losses they 
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may have suffered by reason of the allocation of trades as de- 
scribed in Finding of Fact 7. 


FINDINGS OF FACT 


1. Respondent Becker Brokerage Co. is an Illinois corporation 
with its principal office and place of business at 1008 Randolph 
Street, Chicago 7, Illinois. The said corporation is now and was 
at all times material herein a clearing member of the Chicago 
Mercantile Exchange, and a registered futures commission mer- 
chant under the Commodity Exchange Act. 


2. Respondent Philip D. Becker, an individual, whose business 
address is 1008 West Randolph Street, Chicago 7, Illinois, is 
now and was at all times material herein a member of the Chicago 
Mercantile Exchange, a registered floor broker under the Com- 
modity Exchange Act, and vice-president of respondent Becker 
Brokerage Co. 


3. The acts and transactions on the part of respondent Becker 
Brokerage Co. hereinafter described were carried out under the 
direction, supervision and control of respondent Philip D. Becker 
in his capacity as an officer of the respondent corporation. 


4. The Chicago Mercantile Exchange is now and was at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 


5. The orders and the futures transactions referred to herein 
relate to frozen whole egg futures and to shell egg futures on the 
Chicago Mercantile Exchange. Such contracts could have been 
used for (a) hedging transactions in interstate commerce in eggs 
or the products or byproducts thereof, (b) determining the price 
basis of transactions in interstate commerce in eggs, and (c) 
delivering eggs sold, shipped, or received in interstate commerce 
for the fulfillment of such futures contracts. 


6. During the period June 22 through October 4, 1962, respond- 
ent Becker Brokerage Co., in its capacity as futures commission 
merchant, carried 40 customers’ accounts which were controlled 
under powers of attorney by one Irving Eisenberg, who during 
the period August 30 through October 4, 1962, also carried a 
personal trading account with Becker Brokerage Co. 


7. During the period August 30 through October 4, 1962, re- 
spondent Philip D. Becker permitted Irving Eisenberg to place 
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orders for the execution of transactions in egg futures on the 
Chicago Mercantile Exchange without in each instance securing 
the identity of the account or accounts for which such orders 
were placed, and in some instances after the orders were executed 
permitted Irving Eisenberg to allocate the resulting transactions 
between his own account and the controlled accounts. Such allo- 
cations were to the detriment of the customers and to the advan- 
tage of Eisenberg. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings. 


The facts admitted by respondents Becker Brokerage Co., and 
Philip D. Becker, and set forth in the findings of fact, are suffi- 
cient to subject each of them to the jurisdiction of the Secretary 
of Agriculture. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
order to which the said respondents propose to consent. It is 
the opinion of the complainant that under the circumstances the 
proposed sanctions would be adequate, and that the prompt entry 
of such an order without further proceedings would constitute 
a satisfactory disposition of this case, serve the public interest, 
and effectuate the purposes of the Commodity Exchange Act. The 
complainant, therefore, recommends that the stipulation and 
waiver be accepted, that the complaint be dismissed insofar as 
it relates to respondent Samuel H. Becker, and that the proposed 
order be issued. It is so concluded. 
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ORDER 


The registration of respondent Philip D. Becker as a floor 
broker under the Commodity Exchange Act is hereby suspended 
for a period of 15 days, effective on the 30th day after the date 
of entry of this order, and all contract markets are hereby di- 
rected to refuse all trading privileges to the said Philip D. Becker 
for the said period of 15 days, such refusal to apply to all trading 
done and positions held by the said Philip D. Becker, directly 
or indirectly. 


The registration of respondent Becker Brokerage Co. as a 
futures commission merchant under the Commodity Exchange 
Act is hereby suspended for a period of 15 days, and all contract 
markets are hereby directed to refuse all trading privileges to 
the said Becker Brokerage Co. for the said period of 15 days, 
Provided, However, that the aforesaid suspension of registration 
and refusal of trading privileges shall not become effective un- 
less, after complaint, and hearing in accordance with established 
procedure, respondent Becker Brokerage Co. should be found 
to have violated the Commodity Exchange Act within one year 
from the date of entry of this order, in which event the Secretary 
of Agriculture may, without further notice to respondent Becker 
Brokerage Co., issue a supplemental order making effective forth- 
with the aforesaid suspension of registration and refusal of trad- 
ing privileges. 

The complaint is dismissed insofar as it relates to respondent 
Samuel H. Becker. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 


(No. 8970) 


In re JOSEPH A. FRIEDMAN AND JOSEPH A. FRIEDMAN Co. CEA 
Docket No. 115. Decided March 24, 1964. 


Potato Futures—Suspension of Trading Privileges and Registrations—Consent 


The registrations of respondents and their trading privileges are suspended 
for a period of 30 days for, among other things, noncompetitively filling 
orders with respect to potato futures transactions on the New York 
Mercantile Exchange. 
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Mr. Earl L. Saunders, for Commodity Exchange Authority. Mr. Morris J. 
Ezra, of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. §1 et seq.), instituted by a complaint 
issued under section 6(b) of the Act (7 U.S.C. § 9) by the Assist- 
ant Secretary of Agriculture. The complaint alleges that the 
respondents violated sections 4b(A) and 4b(D) of the Act (7 
U.S.C. §§ 6b(A) (D)), and section 1.38 of the regulations under 
the Act (17 CFR 1.38). 


No hearing has been held. On March 2, 1964, the respondents 
withdrew the answer which they had previously filed and sub- 
mitted a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)), in which they admit the facts hereinafter set 
forth, waive hearing, and consent to the entry of the order con- 
tained herein. 


FINDINGS OF FACT 


1. Respondent Joseph A. Friedman, an individual, whose busi- 
ness address is 6 Harrison Street, New York, New York, is now 
and was at all times material herein a member of the New York 
Mercantile Exchange and a registered floor broker under the 
Commodity Exchange Act. 


2. Respondent Joseph A. Friedman Co., a partnership com- 
posed of respondent Joseph A. Friedman and his wife, whose 
business address is 6 Harrison Street, New York, New York, is 
now and was at all times material herein a clearing member of 
the New York Mercantile Exchange and a registered futures 
commission merchant under the Commodity Exchange Act. 


3. The New York Mercantile Exchange was at all times mate- 
rial herein and is now a duly designated contract market under 
the Commodity Exchange Act. 


4. The transactions referred to herein relate to the purchase 
and sale of May 1963 potato futures contracts on the New York 
Mercantile Exchange. Such contracts could have been used for 
hedging transactions in interstate commerce in potatoes or the 
products or byproducts thereof, or for determining the price basis 
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of transactions in interstate commerce in potatoes, or for deliver- 
ing potatoes sold, shipped, or received in interstate commerce. 


5. Respondents, in filling orders received from Shearson, Ham- 
mill & Co. and from D. R. Comenzo & Co., Inc., registered futures 
commission merchants under the Commodity Exchange Act, made 
the following trades in May 1963 potato futures on the New 
York Mercantile Exchange: 


Trades Made by Respondents for Shearson, Hammill & Co. 
and D. R. Comenzo & Co., Inc. 


ied Quantity Price Clearin Po Opposite Side of the Trade 
1968 pont Sold Serewt) Member «Broker = lear, Cisaring Member 
January 
18 1 2.56 Shearson, Joseph A. D.Laiken Joseph A. 
Hammill & Co. Friedman Friedman Co. 
18 1 2.58 ” H. Fisher JosephA. ” 
Friedman 
23 2 2.71 " R. Leeds % ” 
24 4 2.87 3 6 = ” 
25 2 2.81 . Joseph A. Max ” 
Friedman Friedman 
25 1 9.81 ” ” ” ” 
25 2 2.79 iF R. Leeds JosephA. * 
Friedman 
25 5 2.80 Max ” a 
Friedman 
28 5 2.83 "7 Joseph A. Max ” 
Friedman Friedman 
29 L oe 7" I. Freund- Joseph A. ” 
lich Friedman 
31 3 2.92 D.R.Comenzo Joseph A. Max . 
& Co., Inc. Friedman Friedman 
February 
8 2 2.88 Shearson, Joseph A. Max Joseph A. 
Hammill & Co. Friedman Friedman Friedman Co. 
15 1 2.89 D. R. Comenzo = ” " 
& Co., Inc. 
18 1 2.97 Shearson, N. Faye Joseph A. "= 
Hammill & Co. Friedman 
20 1 2.89 D.R.Comenzo Joseph A. D. Laiken ” 
& Co., Inc. Friedman 
21 1 2.94 Shearson Joseph A. " 
Hammill & Co. D. Laiken Friedman 
25 1 2.83 si Joseph A. H. Fisher 7 
Friedman 
27 1 2.75 - D.Wein- Joseph A. - 
berger Friedman 


27 1 2.76 ” ” ” ” 
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In the transactions set forth above respondents without the prior 
consent of their principals filled orders received from such prin- 
cipals by taking the opposite side thereof for respondents’ own 
account. Y 


6. On January 25, 1963, respondents received for execution 
three orders to purchase at the market a total of 14 carlots of 
May 1963 potato futures on behalf of customers of Shearson, I 
Hammill & Co. Thereafter, on January 25, 1963, respondents J 
purchased 10 carlots of such futures at $2.80 per hundred pounds, ¢ 
and took these purchases into their own account, notwithstanding I 
that at such time respondents had in their possession for execu- 
tion the said market orders of Shearson, Hammill & Co. Later, t 
on the same day, respondents purchased 14 carlots of May 1963 
potato futures at $2.82 per hundred pounds, and allocated these | 
purchases to fill the said market orders of Shearson, Hammill 
& Co. 


7. On January 25, 1963, respondents received for execution an 
order to sell two carlots of May 1963 potato futures for the ] 
account of Shearson, Hammill & Co. Respondents noncompeti- 
tively filled such order with two carlots of May 1963 potato 
futures which respondents had previously purchased for their 
own account. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondents violated section 4b(A) and 4b(D) d 
of the Commodity Exchange Act (7 U.S.C. 6b(A)(D)), and ; 
section 1.38 of the regulations under the Act (17 CFR 1.38). 


The complainant states that the administrative officials of the ; 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanctions are adequate and that the prompt entry, with- 
out further proceedings, of the order to which respondents have 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. The Complainant recommends, therefore, 
that the stipulation and waiver submitted by respondents be 
accepted and that the proposed order be issued. It is so concluded. 
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ORDER 


Effective 30 days after the issuance of this order, the registra- 
tion of respondent Joseph A. Friedman as a floor broker and the 
registration of respondent Joseph A. Friedman Co. as a futures 
commission merchant are suspended for a period of 30 days. 


Effective 30 days after the issuance of this order, all contract 
markets shall refuse all trading privileges to respondents, Joseph 
A. Friedman and Joseph A. Friedman Co., for a period of 30 
days, such refusal to apply to all trading done and positions held 
by them, directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 


(No. 8971) 


In re VEARN COATES, d/b/a NORTH JUDSON LIVESTOCK MARKET. 
P&S Docket No. 3049. Decided March 6, 1964. 


Insolvency—Shippers’ Proceeds—Accounts—Suspension of Registration— 
Default 


Respondent is ordered to cease and desist from failing to pay consignment 
proceeds when due, issuing insufficient funds checks and using consign- 
ment proceeds for purposes other than payment to shippers, is ordered 
to keep adequate records, and is suspended as a registrant under the 
act for 30 days and thereafter until he is no longer insolvent. 


Mr. J. Robert Franks, for complainant. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 4, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a market 
agency to sell livestock on a commission basis. The complaint 
charges that respondent’s financial condition does not meet the 
requirements of the act and that respondent issued proceeds 
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checks without sufficient funds in the bank upon which such 
checks were drawn to pay them, used shippers’ funds for purposes 
of his own, and failed to keep adequate records. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent December 9, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed a timely answer. The matter 
was referred to Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. On 
January 16, 1964, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act, be ordered 
to cease and desist from such violations and to keep accounts, 
records and memoranda which fully disclose all transactions in- 
volved in his business under the act and be suspended as a regis- 
trant under the act for a period of 30 days and thereafter until 
he is no longer insolvent. On February 5, 1964, complainant filed 
exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The North Judson Livestock Market stockyard, North Jud- 
son, Indiana, is now and was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent, Vearn Coates, is an individual doing business 
as North Judson Livestock Market, whose address is Rural Route 
#1, Rensselaer, Indiana. Respondent is now and was at all times 
mentioned herein registered with the Secretary under the act 
as a market agency to sell livestock on a commission basis. 


2. At all times since about July 18, 1963, respondent’s financial 
condition has not met the requirements of the act. As of July 18, 
1963, respondent’s current liabilities exceeded his current assets 
by approximately $17,000. 


4. Respondent, in connection with the sale of livestock on a 
commission basis at the stockyard, about the dates listed below 
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and at other times, issued proceeds checks to consignors of live- 
stock which were returned by the bank upon which they were 
drawn because of insufficient funds, as follows: 


Date No. of Consignor to Amount 

1963 Check Whom Check Issued of Check 
May 13 2508 Carl Lisky $103.15 
June 10 2624 John Holaway 215.25 
June 10 2631 Arnie Risner 28.23 
June 10 2645 Swanson Bros. 295.86 
June 17 2659 Wm. Wallace 106.15 
June 17 2656 Ben Floyd 99.61 


5. During July 1963, respondent used funds received as proceeds 
from the sale of livestock consigned to him for sale at the stock- 
yard on a commission basis for purposes of his own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of the livestock 
in that, as of July 18, 1963, respondent had outstanding checks, 
issued ‘to consignors of livestock, drawn on his account in the 
amount of $6,213.29 and had no bank balance, deposits in transit, 
or current proceeds receivable with which to offset such outstand- 
ing checks, resulting in a deficiency of at least $6,213.29 in funds 
available to pay shippers’ proceeds. 


6. During the period April 1, 1962, through July 18, 1963, re- 
spondent failed to keep accounts, records, and memoranda that 
fully disclosed all transactions involved in his business as a 
market agency selling on commission. During such period, re- 
spondent failed to keep (a) a general ledger containing accounts 
showing assets, liabilities, income, expenses and net worth or 
capital, (b) a cash journal showing all cash received and dis- 
bursed, and (c) periodic reconciliations of his bank account. 


CONCLUSIONS 


Respondent is insolvent within the meaning of legislation sup- 
plementing the Packers and Stockyards Act, 1921, as amended, 
known as the Act of July 12, 1943 (7 U.S.C. 204). In addition, 
by reason of the facts set forth in Findings of Fact 4 and 5, 
respondent willfully violated sections 307 and 312(a) of the act 
(7 U.S.C. 208 and 213(a)) and by reason of the facts set forth 
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in Finding of Fact 5 also willfully violated sections 201.40 and 
201.41 of the regulations issued pursuant to the act (9 CFR 201.40 
and 201.41). Respondent should be ordered to cease and desist 
from such violations and to establish and maintain a shippers’ 
proceeds account. Further, by reason of the facts set forth in 
Finding of Fact 6, respondent violated section 401 of the act 
(7 U.S.C. 221). Respondent should be ordered to keep accounts, 
records and memoranda which fully disclose all transactions in- 
volved in his business under the act. Moreover, respondent should 
be suspended as a registrant under the act for a period of 30 
days and thereafter until he demonstrates that he is no longer 
insolvent, as recommended by complainant. At the request of 
respondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 30-day period. See e.g., In re Southern Buyers, Inc., 14 A.D. 
811 (1955); In re Cooper Commission Company, 19 A.D. 160 
(1960). 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full proceeds due consignors of livestock sold by 
respondent on a commission basis in commerce, (2) issuing checks 
representing the net proceeds of livestock sold by respondent on 
a commission basis in commerce without having and maintaining 
sufficient funds on deposit in the bank upon which they are drawn 
to pay such checks, (3) using funds received as proceeds from 
the sale of livestock handled on a commission basis in commerce 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds,” or by 
a similar identifying designation and shall not withdraw funds 
therefrom for any purposes except those for which shippers’ pro- 
ceeds may properly be used as set forth in section 201.42 of the 
regulations promulgated under the act (9 CFR 201.42). 

Respondent shall keep such accounts, records and memoranda 
as will fully disclose all transactions involved in his business 
under the act, including among other things, (a) a general ledger 
containing accounts showing assets, liabilities, income, expenses 
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and net worth or capital; (b) a cash journal showing in detail 
all cash received and disbursed; and (c) monthly reconciliations 
of his bank account. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he demonstrates that he is no longer insolv- 
ent, a supplemental order will be issued in this proceeding termi- 
nating such suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8972) 


AMANDUS AND MARIE LUECK v. SPEERS HEREFORD FARMS. P&S 
Docket No. 2920. Decided March 9, 1964. 


Breach of Contract—Damages—Complaint Timely Filed 


Damages are awarded against seller for supplying sick animals in breach 
of contract. Filing of informal complaint within time prescribed by 
act satisfies requirement of act as to timely filing of complaint. 


Complainants pro se. Kline & Smith, of Pittsburgh, Pennsylvania, for re- 
spondent. Miss Martha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In an informal complaint filed on Decem- 
ber 17, 1962, and a formal complaint filed on December 28, 1962, 
complainants seek reparation alleging that they ordered 25 top 
grade calves from Speers Hereford Farms; that respondent de- 
livered calves which were ill and otherwise of inferior quality; 
that they incurred veterinary expenses; and that two of the calves 
subsequently died. The total amount claimed is $862. 
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A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on April 4, 1963. A copy of the investigative report was 
served upon complainants on April 5, 1963. 


Respondent did not file an answer within the time allowed by 
the rules of practice. On April 8, 1963, respondent filed a motion 
to dismiss the complaint. The motion was denied by the presiding 
officer and the respondent was given a further opportunity to file 
an answer to the complaint. 


Respondent filed an answer on June 6, 1963, admitting the de- 
livery of 25 head of cattle to complainants but denying that the 
livestock were sick on arrival. Respondent also alleges that no 
representations were made regarding the beef potential of the 
cattle. In its answer, the respondent requested an oral hearing. 


An oral hearing was held in Kansas City, Missouri on August 
28, 1963. Martha Jane Peterman, Office of the General Counsel, 
United States Department of Agriculture, was presiding officer. 
Complainants were not represented by counsel. Complainants 
testified in their own behalf and called one other witness. Re- 
spondent was represented by counsel, Robert E. Kline, Attorney 
at Law, Pittsburgh, Pennsylvania. Five witnesses were called 
by the respondent. 


On September 24, 1963, respondent filed proposed findings of 
fact and conclusions of law. On September 26, 1963, complainants 
requested an extension of time in which to file “the briefs”, 
alleging good cause in support of their request. The presiding 
officer granted the extension of time and notified complainants 
that the time in which they could file proposed findings of fact, 
conclusions and order, had been extended to October 14, 1963. 


On October 14, 1963, complainants filed proposed findings of 
fact and conclusions of law. On October 15, 1963, complainants 
filed an “answer” to respondent’s proposed findings of fact. 


Respondent filed a motion to strike complainants’ proposed find- 
ings of fact and conclusions of law, alleging that they had not 
been timely filed. On November 18, 19638, the presiding officer 
ruled that complainants’ proposed findings of fact and conclu- 
sions of law would not be stricken inasmuch as they had been 
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within the time allowed by the extension previously granted. 
However, complainants’ “answer” to respondent’s proposed find- 
ings of fact was stricken since it was not filed within such time. 
On December 2, 1963, respondent filed an “objection to ruling” 
alleging that prior to the granting of complainants’ request for 
an extension of time in which to file proposed findings, conclu- 
sions and order, the respondent was not given an opportunity 
“to express a position on the request.” 


FINDINGS OF FACT 


1. Complainants, Amandus and Marie Lueck, Brewster, Min- 
nesota, are individuals who now are and at all times material 
herein were engaged in farming. 


2. Respondent, Speers Hereford Farms, Belle Vernon, Penn- 
sylvania, is a corporation named American Hereford Farms, Inc., 
which during the period material herein was doing business as 
Speers Hereford Farms. During such period, respondent was 
engaged in the business of a dealer buying and selling livestock 
in commerce for its own account, and since July 1, 1963, respond- 
ent has been registered with the Secretary of Agriculture so to 
operate. 


3. After reading an advertisement in a magazine called The 
Farmer, complainants wrote a letter to respondent asking for 
more information. In reply respondent wrote a letter to com- 
plainants on August 30, 1962, stating in part: 


“.. . we have available at this time top grade heifers, steers 
and bulls. . .. These performance tested calves are ready 
for grass and grain, and will do well for you. 


These calves are sold each year by the head, with demand 
setting the weights at which they will be delivered. At this 
time the weights are running at approximately 300 pounds 
for the $95 calves. 


Prices are as follows: 


* * * * 
25 head—$2,375 .. .” 


4. On September 6, 1962, complainants placed an order with 
respondent for 25 calves. This order was accompanied by a check 
in the amount of $237.50, payable to the order of Speers Hereford 
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Farms. This check represented the ten percent down payment 
which the respondent required. 


5. On September 19, 1962, at approximately 5:00 or 6:00 a.m., 
25 head of cattle were delivered at complainants’ farm near 
Brewster, Minnesota by the respondent. The animals had been 
shipped by respondent from Kansas. Complainants paid the bal- 
ance of the purchase price, $2,137.50, by certified check. 


6. Before the truck drivers would unload the cattle, they re- 
quired the complainants to sign a receipt which recited that com- 
plainants had “received the cattle as listed in good health and 
satisfactory condition.” Complainants could not adequately in- 
spect the cattle while the animals were on the truck. 


7. Several of the calves delivered were very sick upon arrival. 
The calves were well cared for by the complainants, and were 
treated by a veterinarian for approximately three weeks. The 
total veterinary expenses incurred in connection with the treat- 
ment of the calves delivered by respondent amounted to $232. 


8. One calf died approximately four or five days after delivery 
and another calf died approximately two weeks after delivery. 


9. The complaint was filed within ninety days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent’s contention that the complaint in this proceeding 
was not filed within the time provided in the Act is without merit. 
Although the “formal” complaint was not filed until December 
28, 1962, an “informal” complaint was filed in writing on Decem- 
ber 17, 1962, containing all of the facts necessary to apprise the 
respondent of what was complained about and therefore the re- 
quirements of section 309 of the Act (7 U.S.C. 210) have been 
met. Mowry v. Phifer, 21 A.D. 244, 246 (1962). Accordingly, 
it is concluded that the complaint in this proceeding was filed 
within 90 days after the accrual of the cause of action. 


On September 12, 1963, after the closing of the hearing, re- 
spondent submitted a letter written by Mrs. Lueck in connection 
with a contest sponsored by respondent, and requested that the 
letter be received in evidence. Good cause why the letter had not 
been introduced at the hearing was not shown. The presiding 
officer properly refused to consider the letter as part of the evi- 
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dence in the proceeding. It might be noted, however, in light of 
the record considered as a whole, that the findings of fact herein- 
before made and the conclusions of law hereinafter set forth, 
would not be different even if the letter were considered as part 
of the evidence. 


While respondent filed an objection to the presiding officer’s 
ruling regarding respondent’s motion to strike complainants’ 
proposed findings of fact and conclusions of law, there is no need 
to decide this issue inasmuch as this decision is not based on such 
findings and conclusions. 


As regards the merits of the controversy, the evidence estab- 
lishes that complainants placed an order for 25 calves on Septem- 
ber 6, 1962, after being advised by respondent’s letter of August 
30, 1962, that it had available “top grade” heifers, steers and 
bulls. The calves ordered by complainants were of the type de- 
scribed in respondent’s letter. Very sick animals clearly would 
not fit the description. Respondent contends that the calves were 
in good health and emphasizes that complainants signed a docu- 
ment which stated in part that they had received the cattle in 
good health and satisfactory condition. However, the record 
shows that complainants did not have a full opportunity to in- 
spect the animals before the receipt was signed by them and that 
several of the calves delivered were in fact very sick upon arrival. 
Two of the calves never recovered and died within two weeks. 


The delivery of very sick calves constituted a breach of con- 
tract by the respondent. Such breach was an unjust practice in 
violation of the Act for which complainants should be awarded 
reparation. Complainants established that as a result of such 
breach they incurred veterinary expenses in the sum of $232 and 
lost two calves. The measure of complainants’ damages with 
respect to such two calves is the difference between their value 
at the time of delivery and the value they would have had if they 
had conformed to the contract. The two calves died within two 
weeks after delivery and had no value. There being no other 
evidence in this regard, the contract price will be considered as 
the value of animals conforming to the contract. Damages need 
not be established with exactness. It suffices if a reasonable basis 
for their computation is afforded. Eastman Co. v. Southern Photo 
Co., 273 U.S. 359, 379 (1927); Natural Bridge Packing Co. v. 
Ganey, 15 A.D. 818, 823 (1956). 





306 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 306 


In connection with the claves that survived, complainants also 
claim $450 on the basis of the difference in quality between the 
calves ordered and those delivered, alleging that ten of the calves 
which survived were worth only one-half the sum paid by them. 
However, the evidence does not support a specific finding in this 
regard. Accordingly, the award in this proceeding will be limited 
to the veterinary expenses ($232) and the damages suffered as 
a result of the death of the two calves ($190). 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainants, as reparation, the sum of $422, plus interest there- 
on at the rate of 5 percent per annum from October 1, 1962, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 89738) 
In re W. R. RODEN. P&S Docket No. 3052. Decided March 9, 1964. 


Bonding Provisions—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under act without filing and maintaining a reasonable bond or 
its equivalent as required by the act and the regulations. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 18, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act. 


Respondent filed an amended answer on February 20, 1964, in 
which he admits the jurisdictional allegations of the complaint, 
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neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Route 1, James- 
town, Ohio, is now, and was at all times material herein, regis- 
tered with the Secretary of Agriculture as a dealer buying and 
selling livestock in commerce for his own account. 


2. The Union Stock Yards Co., Washington Court House, Ohio, 
and the Clark County Livestock Producers Association stockyard, 
Springfield, Ohio, hereinafter called the stockyards, are now and 
were at all times material herein, posted stockyards subject to 
the provisions of the Act. 


3. Respondent’s surety bond was terminated on April 6, 1963. 
Respondent, on or about April 16, 1963, was notified in writing 
of such termination date and was informed that he would have 
to furnish a new bond if he continued to operate as a registrant 
under the provisions of the Act. On May 28, 1963, and September 
20, 1963, respondent was further notified in writing that if he 
continued to operate as a dealer he would have to furnish the 
required bond. Notwithstanding said notices, respondent con- 
tinued to engage in the business of a dealer, buying and selling 
livestock at the stockyards, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the re- 
spondent has wilfully violated section 312 of the Act (7 U.S.C. 
213) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
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ness of a livestock dealer in commerce within the meaning of 
the Act without filing and maintaining a reasonable bond or its 
equivalent as required by the Act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8974) 


In re JOHN W. VESSEY. P&S Docket No. 3070. Decided March 9, 
1964. 


Insolvency—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from failing to pay in full for 
livestock purchased in commerce and is suspended as a registrant until 
he demonstrates that he is no longer insolvent. However, the suspen- 
sion shall not become effective as long as he does not engage in business 
as a market agency or dealer under act. 


Mr. Ronald D. Cipolla, for complainant. Mr. Russell M. Lindel, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 10, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging the respondent with 
being insolvent within the meaning of the act (7 U.S.C. 204) 
and with violating the act in various respects. 


On February 10, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant 
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has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Route 1, Box 
18, Montesano, Washington, is now, and was at all times material 
herein, a dealer, within the meaning of the act, registered with 
the Secretary of Agriculture to buy and sell livestock in commerce 
for his own account. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of December 10, 1963, respondent’s current liabilities 
exceeded his current assets by approximately $13,426.62. 


3. Respondent, on or about the dates set forth in the tabulation 
below, purchased livestock in commerce for his own account and 
issued checks in payment of the purchase price thereof, which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds. 


Date 


1968 Purchased From Amount 
October 25 Chehalis Livestock Market $4,007.24 
December 3 Allstott & Jensen Commission Co. 163.20 
December 4 Allstott & Jensen Commission Co. 263.15 


December 4 Benson-BoDine & Clark Commission Co. 526.63 
December 5 Farmer’s & Stockman’s Commission Co. 332.72 
December 6 Chehalis Livestock Market 969.56 


4. Respondent has failed to pay the full purchase price of the 
livestock referred to in paragraph 3 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 


204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
act (7 U.S.C. 213(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: (1) failing to pay the 
full purchase price of livestock purchased in commerce; (2) 
issuing checks in payment of livestock purchased in commerce 
without having and maintaining sufficient funds on deposit to 
pay such checks. 


Respondent is suspended as a registrant under the act until 
he demonstrates that he is no longer insolvent. However, this 
suspension shall be held in abeyance and not become effective as 
long as respondent does not engage in business as a market agency 
or dealer under the act. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 8975) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided March 10, 1964. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges as requested in their petition of February 20, 1964. 


Mr. J. Robert Franks, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on December 6, 1963, 
continuing in effect to and including December 19, 1965, an order 
issued on November 24, 1961 (20 A.D. 1117), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


The Joint Tariff No. 2 of the market agencies operating at the 
Union Stock Yards, Ogden, Utah, provides in Section II for a 
selling commission on horses of $5.00 per head. Section V of the 
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Joint Tariff provides for the sale of certain species of livestock, 
not including horses, at special sales. 


On February 20, 1964, a petition was filed by the Ogden Sales 
Company, a market agency selling horses on commission at spe- 
cial sales at the Union Stock Yards, Ogden, Utah, requesting that 
a selling commission of $3.80 per head be authorized for selling 
horses at special sales in lieu of the $5.00 regular commission. 


The other respondent market agencies selling livestock on com- 
mission at the Union Stock Yards, Ogden, Utah, filed a document 
on March 4, 1964, indicating that they had no objection to the 
reduction in the selling commission on horses sold at special 
sales. 


Prior to the issuance of the order of November 24, 1961, auth- 
orizing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Accordingly, the petition is granted and the order of November 
24, 1961, is modified so as to authorize the requested reduction 
in the selling commission for horses sold at special sales. 


The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 
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(No. 9876) 


In re FLOYD BRYAN Moore. P&S Docket No. 3066. Decided March 
12, 1964. 


Bonding Requirements—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act until he complies 
with the requirements of the act and the regulations issued thereunder 
by filing a reasonable bond or its equivalent. 


Mr. Ronald D. Cipolla, for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 24, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy and sell livestock in commerce on a com- 
mission basis and is charged with engaging in business as a dealer 
and as a market agency without filing and maintaining a reason- 
able bond or its equivalent as required by the act and the regu- 
lations issued thereunder. A copy of the complaint and a copy of 
the rules of practice were served upon the respondent December 
28, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On Feb- 
ruary 6, 1964, the hearing examiner filed a report recommending 
that respondent be found to have violated the act as charged, be 
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ordered to cease and desist from such violations and be suspended 
as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Brenham Livestock Auction, Inc., stockyard, Brenham, 
Texas, the Bryan Livestock Exchange stockyard, Bryan, Texas, 
the Buffalo Livestock Commission Co. stockyard, Buffalo, Texas, 
the El Campo Livestock Commission Co. Inc. stockyard, Madi- 
sonville, Texas, the Patton Auction Barn, Nacogdoches, Texas, 
the Sealey Livestock Auction Company stockyard, Sealey, Texas, 
the Huntsville Livestock Commission Company stockyard, Hunts- 
ville, Texas, and the East Texas Livestock Commission Company 
stockyard, are now and were at all times material herein posted 
stockyards subject to the provisions of the act. 


2. Respondent, Floyd Bryan Moore, is an individual whose 
address is 1302 16th Street, Huntsville, Texas. Respondent is 
now and was at all times material herein registered with the 
Secretary under the act as a dealer to buy and sell livestock in 
commerce for his own account and as a market agency to buy and 
sell livestock in commerce on a commission basis. Respondent is 
now and was at all times material herein engaged in the business 
of buying and selling livestock in commerce for his own account, 
and of buying and selling livestock on a commission basis at the 
East Texas Livestock Commission Company stockyard under the 
trade name of Palestine Livestock Commission Company. 


3. Respondent’s market agency bond and dealer bond termi- 
nated May 6, 1963. On or about June 29, 1963, respondent was 
notified in writing of the termination date of his dealer bond 
and was informed that he would have to furnish a new bond if 
he continued to operate after May 6, 1963, as a registrant under 
the act. Notwithstanding said notice, respondent continued to 
engage in the business of a dealer, buying and selling livestock 
for his own account at the stockyards listed in Finding of Fact 
1 except the East Texas Livestock Commission Company stock- 
yard without filing and maintaining a reasonable bond or its 
equivalent. On or about November 7, 1963, respondent was noti- 
fied in writing concerning the bonding requirements of the act 
and the regulations in connection with his market agency opera- 
tions at the East Texas Livestock Commission Company stock- 
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yard. Notwithstanding said notice, respondent continued to en- 
gage in the business of a market agency, buying and selling live- 
stock at the East Texas Livestock Commission Company stock- 
yard on a commission basis without filing and maintaining a 
reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer and a market 
agency under the act without a reasonable bond or its equivalent, 
as set forth in Finding of Fact 3, constitutes willful violations 
of section 312(a) of the act (7 U.S.C. 213(a) ) and sections 201.29 
and 201.30 of the regulations issued thereunder (9 CFR 201.29 
and 201.30). See e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In 
re Ray York, 20 A.D. 1112 (1961). Respondent should be ordered 
to cease and desist from violating the aforementioned provisions 
of the act and the regulations. In addition, respondent should 
be suspended as a registrant under the act until he complies with 
the bonding requirements of the act and the regulations issued 
thereunder. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency or as a dealer in commerce under the act 
without filing and maintaining reasonable bonds or the equiva- 
lents thereof, as required by the act and the regulations issued 
thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations issued thereunder. At the request of 
respondent, when he demonstrates that he has complied with 
such requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies shall be served upon the 
parties. 
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(No. 8977) 


PEARL CITY SALE BARN v. ROBERT GROTH AND PHIL SCHWARTZ. 
P&S Docket No. 2983. Decided March 19, 1964. 


Agency—Reparation Awarded—Default 


The failure of respondent Schwartz to file answer to complaint is deemed 
admission of the facts alleged in complaint and reparation is awarded 
to complainant in the amount due. Complaint dismissed as to respondent 
Groth, who was agent of disclosed principal. 


Complainant pro se. Nettles and Mahoney, of Freeport, Illinois, for respond- 
ent Groth. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In an informal complaint filed on Novem- 
ber 29;-1962 and a formal complaint filed on February 9, 1963, 
complainant seeks reparation in the sum of $631.67, alleging that 
on November 1, 1962 respondent Robert Groth purchased 17 
calves at auction from complainant; that the purchase was made 
for the account of respondent Phil Schwartz; and that complain- 
ant has not been paid for the calves. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served on respondent Robert 
Groth on July 13, 1963 and on respondent Phil Schwartz on July 
16, 1963. A copy of the investigative report was also served on 
complainant. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within twenty 
days after such service, and that under the rules of practice a 
failure to file an answer constitutes a waiver of oral hearing and 
an admission of the facts alleged in the complaint (9 CFR 202.41 
(c)). Notwithstanding such notice of the applicable provisions 
of the rules of practice, no answer was filed by respondent Phil 
Schwartz. 
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Respondent Robert Groth filed an answer on July 29, 1963, 
alleging that the purchase of the 17 calves was made by said 
respondent for the account of respondent Phil Schwartz; and that 
complainant sold the calves “with the definite understanding that 
they were to be paid for solely by the said Phil Schwartz.” 


None of the parties in this proceeding requested an oral hear- 
ing. Accordingly, on September 12, 1963, the complainant was 
notified that the proceeding would be handled under the shortened 
procedure provided for in sections 202.17 and 202.53 of the rules 
of practice (9 CFR 202.17, 202.53), and that an opening state- 
ment of facts would have to be filed by him within twenty days 
of his receipt of the notice. On October 11, 1963, a notice was 
issued giving complainant a 15-day extension of time in which to 
file an opening statement of facts. Notwithstanding receipt of 
such notices, complainant has not filed an opening statement of 
facts. 


On November 4, 1963, respondent Phil Schwartz filed a docu- 
ment entitled “opening statement.” On November 8, 1963, the pre- 
siding officer wrote a letter advising said respondent that because 
of his failure to file an answer to the complaint the “opening 
statement” filed by him could not be considered for purposes of 
this case. Said respondent was further advised that his default 
might be set aside if he filed a motion to reopen after default 
showing good cause in support of the motion. No such motion 
was filed by said respondent. Under the circumstances in this 
case, the issuance of an order is authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Eilert De Vries, an individual doing business 
as Pearl City Sale Barn, Pearl] City, Illinois, is a market agency 
and dealer registered under the Act with the Secretary of Agri- 
culture so to operate. 


2. Respondent Robert Groth, Polo, Illinois, is an individual who 
at all times material herein was engaged in the business of a 
dealer. 


3. Respondent Phil Schwartz, Cuba, Kansas, is an individual 
who at all times material herein was engaged in the business of 
a dealer. 
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4. From approximately August 1, 1962, up to the time of the 
transaction involved in this proceeding, respondent Robert Groth 
purchased livestock from complainant for the account of respond- 
ent Phil Schwartz. Complainant received payment for the live- 
stock from respondent Schwartz. Such livestock sales were made 
by complainant at the Pearl City Sale Barn stockyard, Pearl City, 
Illinois, a posted stockyard subject to the provisions of the Act, 
hereinafter referred to as the stockyard. 


5. On November 1, 1962, respondent Robert Groth bought 17 
calves at the stockyard from complainant for a total price of 
$631.67. The calves were purchased for the account of respondent 
Phil Schwartz. The sale was made by complainant with the under- 
standing that payment for the calves would be made by respond- 
ent Schwartz. Complainant has not been paid for said calves. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Under the rules of practice, the failure of respondent Phil 
Schwartz to file an answer is deemed an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Said respondent’s 
failure to pay complainant the purchase price for 17 calves pur- 
chased for said respondent’s account at the stockyard is an unjust 
and unreasonable practice in violation of the Act. Consequently, 
said respondent should be ordered to pay the purchase price to 
complainant. Eastern v. Rudnick, 9 A.D. 1085 (1950); Schnell 
Livestock Market, Inc. v. Martin Livestock Sales, 22 A. D. 388 
(1963). 


The record shows that the calves were purchased by respond- 
ent Groth for the account of a disclosed principal, Phil Schwartz. 
Accordingly, respondent Groth is not liable for the purchase price. 
Pyle v. Farris, 22 A.D. 471 (1963). The complaint should be 
dismissed as to said respondent. Christ v. Nielsen, 22 A.D. 1128 
(1963). 


ORDER 


Within thirty days from the date of this order, respondent Phil 
Schwartz shall pay to the complainant the sum of $631.67, with 
interest thereon at the rate of 5% per annum from December 1, 
1962 until paid. 
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The complaint is hereby dismissed as to respondent Robert 
Groth. 


Copies hereof shall be served upon the parties. 


(No. 8978) 


In re W. V. PUGH AND Morris C. PuGH, d/b/a PUGH BROTHERS. 
P&S Docket No. 2939. Decided March 19, 1964. 


Termination of Suspension of Morris C. Pugh 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In an order entered October 16, 1963, respondents were sus- 
pended as a registrant under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), until 
they complied with the bonding requirements of the Act and the 
regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension as to Morris 
C. Pugh, who has submitted an application for dealer registration 
as an individual together with a copy of a valid and sufficient bond. 


Accordingly, the suspension of respondent Morris C. Pugh as a 
registrant under the Act in the order of October 16, 1963, is 
hereby terminated. Such order shall remain in full force and 
effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 8979) 


In re BILLY WATERS. P&S Docket No. 2984. Decided March 19, 
1964. 


Prior Order Amended 
Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued December 5, 1963, in part, suspending respondent as 
a registrant under the act for a period of 30 days and thereafter 
until he complies with the bonding requirements of the act and 
the regulations issued thereunder. Respondent requested, in effect, 
that the order of December 5, 1963, be modified to allow him to 
be employed by a market agency in order to earn a livelihood. 
Complainant recommended that such order be so modified. Ac- 
cordingly, the suspension of respondent as a registrant under 
the act contained in the order of December 5, 1963, is hereby 
suspended, but respondent shall not operate in any capacity for 
which bonding under the act is required until he has filed the 
required bond. The order of December 5, 1963, shall remain in 
full force and effect in all other respects. 


(No. 8980) 


In re W. H. (Hoyt) NoAH. P&S Docket No. 3086. Decided 
March 26, 1964. 


Insolvency—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from failing to pay full purchase 
price of livestock when due and issuing insufficient funds checks. Re- 
spondent is suspended as a registrant under the act for period of 30 
days and thereafter until no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Mr. Ralph D. Porch, of Anniston, 
Alabama, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 31, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act. 
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Respondent filed an answer on February 26, 1964. This answer 
was supplemented by a second, filed on March 2, 1964, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual residing at Duke, Alabama, is 
now, and was at all times material herein, engaged in the business 
of a dealer within the meaning of the Act, and is now, and was 
at all times material herein, registered with the Secretary of 
Agriculture as a dealer under the Act. 


2. The Hooper Auction Company, Inc. stockyard, Montgomery, 
Alabama, the Anniston Livestock Sale stockyard, Oxford, Ala- 
bama, and the Hodges’ Capital Stockyards, Montgomery, Ala- 
bama, hereinafter called the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provisions 
of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of January 9, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $14,440.05. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the purchase price of such livestock. 


1968 tone Purshaseiiat "aS" 
September 5 4 Hooper Auction Company, Inc. $ 235.00 
17 30 Hooper Auction Company, Inc. 1,404.25 
November 19 21 Hooper Auction Company, Inc. 1,157.92 
19 10 Hooper Auction Company, Inc. 598.13 
19 20 Hooper Auction Company, Inc. 1,223.47 
20 15 Anniston Livestock Sale 1,269.02 
20 9 Anniston Livestock Sale 401.89 
22 1 Hodges’ Capital Stockyards 65.19 
22 31 Hodges’ Capital Stockyards 1,719.68 


26 23 Hooper Auction Company, Inc. 1,396.95 
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Date Head of Purchased at Purchase 


1963 Livestock Price 
December 6 17 Hodges’ Capital Stockyards $1,353.14 
6 8 Hodges’ Capital Stockyards 395.86 
10 4 Hodges’ Capital Stockyards 292.00 
10 9 Hodges’ Capital Stockyards 681.18 


5. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and in 
purported payment therefor issued checks which were returned 
by the bank upon which they were drawn because of insufficient 
funds. 


Date Check Issued, 1963 Payee Amount 
September 27 Hooper Auction Co. $1,639.25 
November 26 Hooper Auction Co. 2,979.52 

27 Anniston Livestock Sale 1,670.91 
December 10 Hooper Auction Co. 6,015.92 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent’s financial condition does not meet the 
requirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4 and 5, 
the respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)). 


The complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in commerce; 
and (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that his current liabilities no longer exceed his current 
assets. At the request of respondent, when he makes such dem- 
onstration, a supplemental order will be issued in this proceeding 
terminating this suspension after the 30-day period. 

This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 8981) 


In re MurrRAY ROACH. P&S Docket No. 2937. Decided March 26, 
1964. 


Failure to Pay When Due—Cease and Desist—Consent 


Respondent is ordered to cease and desist from failing to pay for livestock 
when due and issuing insufficient funds checks. 


Mr. Garrett N. Wyss, for complainant. Mr. Chester J. Winslow, Jr., of 
Hartwick, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 13, 1963, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violating the provisions of the Act. Respondent filed an amended 
answer on March 2, 1964, in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions based on all allegations con- 
tained in the complaint. In a financial statement supplementing 
said amended answer, respondent demonstrates that, at present, 
his current assets exceed his current liabilities. Complainant has 
filed a recommendation stating that it is satisfied from an investi- 
gation that respondent’s present financial condition meets the 
requirements of the Act and recommending that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent is an individual whose address is Oxford, 
New York. Respondent is now, and was at all times material 
herein, a dealer within the meaning of the Act, registered with 
the Secretary of Agriculture to buy and sell livestock in com- 
merce for his own account. 
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2. The Empire Livestock Marketing Cooperative, Inc. stock- 
yard, Greene, New York, the Empire Livestock Marketing Co- 
operative, Inc. stockyard, Oneonta, New York, and the Boss Live- 
stock Market stockyard, Richfield Springs, New York, are now, 
and were at all times material herein, posted stockyards subject 
to the provisions of the Act. 


3. At the time of issuance of the complaint, respondent’s cur- 
rent liabilities exceeded his current assets and he was unable to 
meet his current obligations as they became due in the ordinary 
course of business. 


4, Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards for his 
own account and failed to pay, when due, the full purchase price 
of such livestock. 


Date Head of Purchase 


1962 Livestock Purchased at Price 
May 11 1 Boss Livestock Market $ 149.60 
Richfield Springs, New York 
May 18 16 Boss Livestock Market 2,731.45 
Richfield Springs, New York 
May 16 6 Empire Livestock Marketing 794.50 


Cooperative, Inc. 
Greene, New York 
May 16 8 Empire Livestock Marketing $1,363.29 
Cooperative, Inc. 
Greene, New York 
May 17 i Empire Livestock Marketing 2,103.61 
Cooperative, Inc. 
Oneonta, New York 


5. Respondent, in connection with four of the transactions set 
forth in Finding of Fact 4 herein, issued checks in purported pay- 
ment of the livestock purchased, which checks were returned by 
the bank upon which they were drawn because of insufficient 
funds in respondent’s account. 


Date Check Issued 
1962 Payee Amount 
May 18 Boss Livestock Market $2,882.60 
May 16 Empire Livestock Marketing 794.50 
Cooperative, Inc. 
May 17 Empire Livestock Marketing 2,103.61 


Cooperative, Inc. 
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CONCLUSIONS 


The facts set forth in Findings of Fact 4 and 5 constitute vio- 
lations of section 312(a) of the Act (7 U.S.C. 213(a)). Inas- 
much as respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such 
order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 8982) 
P&S Docket No. 2987. Dismissed March 13, 1964. 


(No. 8983) 
P&S Docket No. 3003. Dismissed March 13, 1964. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 8984) 
P&S Docket No. 2973. Dismissed March 5, 1964. 


(No. 8985) 
P&S Docket No. 2977. Dismissed March 5, 1964. 
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(No. 8986) 
P&S Docket No. 2978. Dismissed March 5, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8987) 


AMSTERDAM LIVESTOCK SALES, INC. v. C. C. MILLER. P&S Docket 
No. 3056. Order issued March 24, 1964, by Thomas J. Flavin, 
Judicial 


(No. 8988) 


PERU ORCHARD COMPANY, INC. v. ECONOMY PRODUCE COMPANY. 
PACA Docket No. 9029. Decided March 2, 1964. 


Failure to Prove Damages—Delivery of Excess Produce—Acceptance— 
Liability 


Respondent failed to establish amount of damages sustained as result of 
alleged breach of contract as to size of produce, and reparation is 
awarded against respondent for f.o.b. contract price. Respondent is 
held liable for reasonable market value of excess produce accepted by 
it. As to respondent’s allegation that produce did not meet contract 
grade requirements, a Federal inspection at destination certified the 
grade to be U.S. Utility, which was in accordance with contract speci- 
fications. 

Fitzpatrick, Bennett & Trombley, of Plattsburgh, New York, for complain- 
ant. Mr. Marvin A. Sicherman, of Cleveland Ohio, for respondent. Mr. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on October 5, 1962. The 
formal complaint was filed on January 14, 1963. Complainant 
seeks an award of reparation in the sum of $575.75, which is 
alleged to be the unpaid balance due complainant in connection 
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with a quantity of apples sold and shipped to respondent during 
April 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 2, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on the same date, March 2, 1963. 
Respondent filed an answer to the formal complaint on April 10, 
1963, denying any liability to complainant in connection with the 
transaction involved herein. 


Since the damages claimed in this proceeding do not exceed 
$1,500, the issues are determined under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, respondent filed an answering state- 
ment and a brief. 


FINDINGS OF FACT 


1. Complainant, Peru Orchard Company, Inc., is a corporation 
whose address is Peru, New York. 


2. Respondent, Economy Produce Company, is a corporation 
whose address is 4000 Orange Avenue, Cleveland, Ohio. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On April 8, 1962, in contemplation of shipment in interstate 
commerce, complainant through its president, Silas B. Clark, sold 
to respondent through its agent, Thomas Lubin, one truckload 
of New York apples, in the quantities, of the grades, and at the 
prices indicated below: 

200 crates McIntosh, U.S. Utility grade at $1.75 $ 350.00 


500 cartons McIntosh, 140 count, U.S. Fancy at $4.00 2,000.00 
25 cartons McIntosh, 160 count, U.S. Fancy grade, at 


$3.50 87.50 

3 cartons McIntosh, 120 count, U.S. Fancy grade at 
$4.50 13.50 
$2,451.00 


It was understood and agreed that the contract prices were on 
an f.o.b. shipping point basis, Peru, New York, while the grades 
specified in the contract were on a delivered basis at contract 
destination, Cleveland, Ohio. 
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4. On Thursday, April 12, 1962, pursuant to the contract set 
forth above, complainant shipped by truck from Peru, New York, 
to respondent at Cleveland, Ohio, apples meeting contract require- 
ments as to grade and quality, but in the quantities indicated 
below: 


329 crates, U. S. Utility grade 

500 cartons, 140 count, U.S. Fancy grade 
25 cartons, 160 count, U.S. Fancy grade 
3 cartons, 120 count, U.S. Fancy grade 


5. The shipment arrived at contract destination, Cleveland, 
Ohio, on Friday, April 13, and respondent applied for Federal 
inspection on that same day. The Federal inspection, made on 
Monday, April 16, at 7:45 a.m., was restricted to the 329 crates 
of Utility apples included in the shipment. The results of that 
inspection, in relevant part, are as follows: 


“Size: Generally 214 to 314 inches in diameter, with 3 
to 9%, average 6% under 214 inches and prac- 
tically none under 214 inches in diameter. 


“Quality : Clean, well formed to not seriously deformed, 
14, to 34, surface red color. Grade defects average 
1%, mostly misshappen. 


“Condition: Generally firm ripe to ripe. From 3 to 8%, aver- 
age 5% serious damage by bruising. From 1 to 
4%, average 2% Scald. In most crates 1%, in 
many 3 to 4%, average 2% decay; generally Blue 
Mold Rot in early stages. 


“Grade: U. S. Utility 214 inches minimum, decay being a 
factor of condition.” 


6. Respondent accepted the apples and paid complainant in 
full for the three lots of U.S. Fancy, or a total of $2,101. No 
payment has been made by respondent to complainant in con- 
nection with the lot of U.S. Utility grade apples. 


7. An informal complaint was filed on October 5, 1962, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The controversy herein is restricted to, and involves only, the 
lot of Utility grade apples contained in the shipment of April 12, 
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1962. Complainant, with respect to this lot, contends that they 
were sold only as U.S. Utility grade, with no warranty being 
made with respect to a minimum size. Respondent admits that 
the lot was sold as U.S. Utility grade, but alleges that the parties 
agreed that the lot, as to size, was to be 214 inches minimum in 
diameter. 


Respondent, as the party affirmatively alleging the making of 
the express warranty by complainant, has the burden of prov- 
ing such allegation by a preponderance of the evidence. O’Donnell 
Fruit Company v. Mercurio, 18 A.D. 1173. The only evidence 
submitted by respondent on this point is the affidavit of respond- 
ent’s employee, Thomas Lubin, who negotiated the contract with 
complainant’s president, Silas Clark, wherein Lubin states that 
he has personal knowledge of the terms of the contract and that 
the allegations contained in the answer are true, or are believed 
by him to be true. In this connection, and as we have already 
stated earlier in these conclusions, respondent alleges in the 
answer, which is signed by respondent’s attorney, that the parties 
agreed upon a 214 inch minimum size for this lot of apples. In 
addition to this evidence, Exhibit No. 3 of the report of investi- 
gation refers to a copy of a telegram found in respondent’s rec- 
ords by the Department’s representative, addressed to complain- 
ant under date of April 13, 1962, containing the following mes- 
sage, in part: “. .. I only ordered 200 boxes 214 inches and up 
utility ...” The evidence fails to show, however, who sent the 
telegram on respondent’s behalf. Complainant’s evidence in sup- 
port of its position consists of a statement contained in a letter 
to the Department, dated November 20, 1962, and signed by 
Silas B. Clark, complainant’s president, being Exhibit No. 2 of 
the report of investigation, wherein Clark states that at no time 
in the course of the contract negotiations with respondent’s Lubin 
was any mention made respecting size. 


We do not deem it necessary to resolve this issue, however, for 
even if we assume, arguendo, that respondent had sustained its 
burden of proving this term of the contract and its subsequent 
breach by complainant, there would still be a failure by respond- 
ent to establish the damages it sustained as a result of such 
breach. We have said that the general measure of damages for 
breach of warranty, where the receiver has accepted the goods, 
is the difference between the value of the goods actually delivered 
at the time and place of delivery to the buyer, and the value the 
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goods would have had at that time and place if they had met 
contract requirements. Corte & Sons v. Lerner & Son, 14 A.D. 
320. With respect to the value the shipment would have had if 
it had met contract requirements, there being no other evidence 
available, we will accept as indicative of such value the f.o.b. 
contract price, plus freight to destination. Hast Coast Distribu- 
tors v. Felix Rhymes, Inc., 13 A.D. 629. While this value can be 
determined, it is also necessary to establish the value at destina- 
tion of the apples actually delivered, which respondent has not 
done. Accordingly, we are in no position to measure respondent’s 
damages, even if it were found that complainant had breached 
the alleged warranty in question. 


Respondent in its answer next alleges that complainant breach- 
ed the contract between the parties, in that this lot of apples did 
not meet contract requirements as to grade. The Federal inspec- 
tion of April 16 certified the apples to be U.S. Utility grade at 
Cleveland. The results of that inspection are not impeached by 
any evidence before us. We conclude, therefore, that the Federal 
certification as to grade is conclusive of the issue and that this 
contention by respondent is without merit. 


Respondent next contends that complainant breached the con- 
tract, in that it shipped 329 crates of apples, when respondent 
had only purchased 200 crates. We agree that the evidence es- 
tablishes that respondent agreed to buy only 200 crates of Utility 
apples, and therefore was not obligated under the terms of its 
agreement with complainant to take the excess of 129 crates. 
Having done so, however, it is liable to complainant for the rea- 
sonable market value thereof. Nelson & Sons v. Kerzner et al, 
12 A.D. 226; Woodrow Johns Co. v. Moritz et al, 19 A.D. 537, 
545. In the absence of other evidence, we will accept the f.o.b. 
purchase price, plus freight, as being indicative of such value. 
It appears that respondent has paid the freight on this shipment, 
so we conclude that respondent is liable to complainant for these 
129 crates, at the f.o.b. Peru, New York, price of $1.75 per crate, 
or the same price as the 200 crates included under the contract. 


Having accepted the lot of Utility apples, respondent is liable 
to complainant for the agreed purchase price of $350 for 200 
crates, and for the reasonable market value of $225.75 for 129 
crates, for a total of $575.75 for 329 crates. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $575.75, with interest thereon 
at the rate of 5 percent per annum from May 1, 1962, until paid. 

The facts and circumstances shall be published, and copies of 
this order served upon the parties. 


(No. 8989) 


CRESCENT FARMS, INC. v. S. M. JONES PRODUCE CORPN. PACA 
Docket No. 8922. Decided March 9, 1964. 


Contract Terms—Field Grading—Current Market Price—Accord 
and Satisfaction 


Respondent’s contentions as to contract provisions with respect to harvest- 
ing and packing and determining quantity and current market price 
not supported. The evidence does not establish that complainant ac- 
cepted payment in full and final settlement nor does it support respond- 
ent’s claim for damages. Market value determined on basis of market 
news reports. Reparation awarded in the amount claimed and the 
counterclaim dismissed. 


Mr. Raymond E. Dunn, of New Bern, North Carolina, for complainant. 
Whitehurst & Henderson, of New Bern, North Carolina, for respond- 
ent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed September 11, 1962, complainant seeks 
to recover reparation against respondent in the amount of $2,- 
578.30, which is alleged to be the balance due complainant on the 
purchase price of eight truckloads of sweet potatoes sold and 
delivered to respondent in November and December 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Novem- 
ber 17, 1962. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
to the complaint on December 17, 1962, denying liability for any 





et oh aaa 








CRESCENT FARMS v. JONES PRODUCE 331 
Cite as 23 A.D. 330 


additional amount and asserting a counterclaim against com- 
plainant in the amount of $4,000 for damages allegedly suffered 
by respondent in disposing of the potatoes. Complainant filed a 
reply to the counterclaim on December 27, 1962. Respondent 
requested an oral hearing. 


An oral hearing was held at New Bern, North Carolina, on 
April 5, 1963. Both parties were represented by counsel. H. G. 
Ballard appeared and testified on behalf of complainant. S. M. 
Jones and four other witnesses testified for respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Crescent Farms, Inc., is a corporation whose 
address is P.O. Box 591, Moultrie, Georgia. At the time of the 
transaction involved herein, complainant was not licensed under 
the Act. 


2. Respondent, S. M. Jones Produce Corpn., is a corporation 
whose address is P. O. Box 67, New Bern, North Carolina. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about November 15, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
eight truckloads of sweet potatoes, including some seed potatoes, 
of various sizes and grade, at the current f.o.b. market price, 
to be determined at the time of shipment, beginning on or about 
November 20, 1961. 


4. Complainant shipped in trucks operated by respondent from 
Moultrie, Georgia, to respondent at New Bern, North Carolina, on 
November 23, 25, 28, 29, 30 and December 1, 3, and 7, 1961, eight 
truckloads of sweet potatoes consisting of 3,322 bushels of U.S. 
No. 1’s, 437 bushels of U.S. No. 2’s, and 786 bushels of seed pota- 
toes or cannery stock. 


5. Respondent accepted the potatoes in compliance with the 
contract, with the exception of 84 bushels contained in the third 
load, shipped on November 28. These were returned to complain- 
ant due to bad condition and complainant credited respondent for 
the number of bushels returned. Respondent has paid complain- 
ant a total of $9,471.10 on account of the potatoes accepted. 


6. An informal complaint was filed May 18, 1962, which was 
within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


The principal disagreements between the parties in this case 
relate to the manner in which complainant harvested and graded 
the potatoes involved herein prior to shipment, the number of 
bushels shipped to and received by respondent, and the differing 
calculations of the parties concerning the current market price 
at the time of shipment. 


The evidence shows that S. M. Jones of respondent corporation 
went to complainant’s farm at Moultrie, Georgia, on November 
15, 1961, and, after observing complainant’s operations, including 
digging, grading, and packing sweet potatoes grown on com- 
plainant’s farm, purchased for respondent eight truckloads of 
sweet potatoes from complainant, shipment to begin on or about 
November 20, 1961. In its answer, respondent avers that the 
parties agreed the potatoes would be handled especially carefully 
in the harvesting and packing, with only one grading, to be done 
in the field as the sweet potatoes were picked up in baskets, in 
order to minimize any wounding, bruising or skinning. Respond- 
ent states that it agreed to pay “a fair or market price” for the 
grade and quantity of potatoes received by respondent at its cur- 
ing house near New Bern, North Carolina, the grade and quantity 
to be determined by respondent’s careful inspection upon arrival 
at the curing house. In his testimony at the oral hearing, Jones 
was asked on direct examination whether Mr. Ballard agreed 
during their conversation at the farm to handle the potatoes in 
accordance with Jones’ suggestion. Jones answered, “That was 
my understanding.” Upon questioning by the Presiding Officer 
as to whether Ballard agreed to change his usual method of grad- 
ing and handling the potatoes for this particular transaction, 
Jones replied, “I thought he agreed. It was my understanding. 
He certainly did not disagree.” 


H. G. Ballard, during his testimony at the hearing, emphatically 
denied that he agreed to give the potatoes purchased by respond- 
ent special handling or to change his method of operation in any 
way within respect to the potatoes sold to respondent. Ballard’s 
method of harvesting the potatoes was to have them picked up in 
baskets by laborers as they were dug in the field and brought to 
complainant’s packing shed where they were placed on a table 
for grading. The potatoes were then graded by hand and packed 
into bushel baskets, and each basket was weighed to be sure that 
it weighed 55 pounds. One of the truck drivers who testified for 
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respondent stated he heard Ballard caution the packers to put 
the weight on or give a “rising weight” to the bushel baskets. 


In view of Ballard’s positive denial that he agreed to field 
grade the potatoes purchased by respondent, and Jones’ equivocal 
answers concerning Ballard’s alleged agreement to give the pota- 
toes special handling, we conclude that the contract did not pro- 
vide for field grading of the potatoes or for any special handling 
in the harvesting and packing of the potatoes. 


We shall next consider the quantity of potatoes shipped by 
complainant and received by respondent. Although respondent 
avers that the quantity was to be determined by respondent upon 
arrival of the potatoes at its curing house near New Bern, North 
Carolina, we think it doubtful that complainant agreed to leave 
the determination of the quantity and grade to respondent in 
view of complainant’s own handgrading and weighing of each 
basket of potatoes at the time of shipment. It appears from the 
evidence that Mr. Ballard was intent at the time of loading upon 
making certain that each bushel basket of potatoes weighed at 
least 55 pounds. According to the testimony of S. M. Jones, he 
took a sampling of approximately 1 percent from each load as it 
arrived and weighed it and discovered considerable shrinkage 
or shortage in weight in all of the shipments. In our opinion, this 
evidence does not establish the shortage or shrinkage claimed by 
respondent. On the basis of the evidence, we conclude that com- 
plainant shipped full bushel baskets of potatoes in accordance 
with the contract. We further conclude the complainant shipped 
3,322 bushels of U.S. No. 1’s, 437 bushels of U.S. No. 2’s and 
mixed potatoes, and 786 bushels of seed potatoes in the eight loads. 


The parties are agreed that respondent was to pay the current 
market price at the time of shipment for the potatoes in question. 
Complainant’s calculations in determining the market price are 
based upon the sale of potatoes which complainant consigned to 
W. D. Pope Produce Company at Atlanta, Georgia, at about the 
same time as the transaction here involved. On the basis of the 
sales by Pope, complainant contends that the average market 
price for U.S. No. 1 potatoes was $2.95 per bushel, for U.S. No. 2’s 
and mixed potatoes $2.00 per bushel, and for seed potatoes $1.75 
per bushel. Mr. Ballard testified that seed potatoes were actually 
selling at $2.00 per bushel, but that he knocked off a quarter for 
Mr. Jones. Jones testified that respondent made an analysis of 
complainant’s sales by Pope and determined that the U.S. No. 1 
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potatoes had an average net market price of $2.85 per bushel 
as opposed to complainant’s figure, $2.95, that U.S. No. 2’s and 
offgrade potatoes had an average net price of $1.17 per bushel, 
as opposed to complainant’s $2.00 per bushel, and the seed pota- 
toes (or cannery stock, as designated by respondent) had an 
average net price of $1.75 per 100 pounds, as opposed to com- 
plainant’s figure of $1.75 per bushel. 


Disregarding for the moment the sales by Pope and turning to 
the Market News Reports for similar potatoes selling on the 
Atlanta market during the period covered by the shipments in- 
volved herein, we find that on November 22, 1961, the day prior 
to the first shipment in question, and on November 24, 27, 28, 30, 
and December 1, 4, 5, and 7, U.S. No. 1 potatoes sold on the 
Atlanta market at $4.00 to $4.50. The average price for U.S. 
No. 1’s on those dates was $4.25 per bushel, but these prices re- 
late to washed potatoes, whereas the potatoes involved in this 
proceeding were not washed. The evidence shows that it cost 
complainant approximately 35¢ per bushel for washing, grading, 
and repacking the potatoes which complainant consigned to Pope 
in Atlanta, aproximately 20¢ per bushel hauling or freight 
charges, and 10 percent commission. When we deduct 35¢ for 
washing and grading, 20¢ hauling or freight charges, and 42¢ 
commission, or total expenses of 97¢ per bushel from the average 
market price of U.S. No. 1 potatoes, we arrive at a net price of 
$3.28 per bushel for U.S. No. 1 potatoes. The shipment of Novem- 
ber 23, 1961, contained 59 bushels of U.S. No. 2’s and the ship- 
ment of November 25 contained 152 bushels of U.S. No. 2’s and 
mixed potatoes. U.S. No. 2’s sold on the Atlanta market on 
November 22, 24, and 27 at $2 to $2.25 per bushel, for an average 
price on those dates of $2.1214 or a net price for complainant’s 
potatoes of $1.3614 per bushel after deducting expenses. There- 
fore, the 211 bushels of U.S. No. 2’s shipped by complainant on 
November 23 and 25, 1961, would have a total value of $288.01. 
On November 28, U.S. No. 2’s sold on the Atlanta market at $2 to 
$2.50, for an average price of $2.25, or a net price for complain- 
ant’s potatoes of $1.48. Thus, the 158 bushels of U.S. No. 2’s 
shipped on November 28 would have a total value of $233.84. On 
December 7, U.S. No. 2 potatoes were selling at $2.25 to $2.50, 
for an average price of $2.3714, or a net price for complainant’s 
potatoes of $1.5914. The 68 bushels of U.S. No. 2’s shipped by 
complainant on December 7 would have a total value of $108.46. 
For the entire period during which shipments were made to re- 
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spondent, the net price for U.S. No. 1 potatoes was $3.28 per 
bushel. Had complainant charged the average net market price 
for U. S. No. 1 potatoes of $3.28 per bushel, respondent’s total 
indebtedness to complainant for the 3,322 bushels shipped by 
complainant would have been $10,896.16, instead of $9,799.90 
which complainant claims for the U.S. No. 1 potatoes. The total 
net price on the Atlanta market for the 437 bushels of U.S. No. 
2’s shipped by complainant on November 23, 25, 28, and Decem- 
ber 7, 1961, was $630.31. Therefore, respondent’s indebtedness 
for the 437 bushels of U.S. No. 2’s and mixed potatoes would have 
been $630.31, instead of $874 shown by complainant’s figures. 
It was stipulated by the parties that 786 bushels of seed potatoes 
or cannery stock were shipped by complainant. The evidence 
indicates that these potatoes were worth 134¢ per pound or $1.75 
per hundred pounds. Accepting respondent’s statement that a 
bushel of seed potatoes would weigh 45 pounds, the 786 bushels 
of seed potatoes would have a total weight of 35,370 pounds. At 
134¢ per pound, plus 28¢ per package, the cost of the used con- 
tainers, complainant would be due $1.07 per bushel for the seed 
potatoes, or $841.02. Therefore, basing market prices on the 
Market News Reports for the Atlanta market, which we consider 
to be better evidence of market prices applicable to the contract 
than certain sales by Pope which were used by the parties in 
arriving at their respective figures, the total price for U.S. No. 1 
potatoes was $10,896.16; for U.S. No. 2 potatoes, $630.31; and 
for seed or cannery stock $841.02, or a total of $12,367.49. How- 
ever, since complainant has claimed a total price for the eight 
loads of potatoes of $12,049.40, we conclude that he is entitled to 
that amount. Having paid complainant the sum of $9,471.10, 
respondent owes complainant the balance of $2,578.30. 


Respondent avers in its answer that complainant agreed after 
shipment of the last load to accept payment for the potatoes “cal- 
culated on the quantity of stock received as inspected by respond- 
ent,” and that pursuant to such agreement respondent submitted 
a statement showing the number of bushels received and paid 
complainant “a fair market price, to wit: $9,471.10,” and that 
complainant accepted such payment “in full payment and settle- 
ment of the contract.” According to respondent, it received only 
approximately $5,000 for the potatoes which it resold and sus- 
tained a loss of approximately $4,000, for which respondent filed 
a counterclaim. It appears from these allegations that respondent 
is pleading an accord and satisfaction, which, of course, is incon- 
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sistent with a counterclaim. In any event, the evidence does not 
support respondent’s claim for damages, nor does it establish 
that complainant accepted respondent’s payment of $9,471.10 as 
full and final payment for the potatoes delivered. 


From the foregoing, and on the basis of the evidence, we con- 
clude that respondent’s failure to pay complainant the balance 
of $2,578.30 due on the shipments involved herein was and is in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $2,578.30, with interest, and the 
facts should be published. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,578.30, with interest there- 
on at the rate of 5 percent per annum from January 1, 1962, 
until paid. 


The counterclaim is hereby -dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8990) 


FARMERS MARKETING SERVICE, INC. v. L. R. WAIT & SON. PACA 
Docket No. 8697. Decided March 10, 1964. 


Reconsideration—Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued December 4, 1963, awarding reparation to complainant 
against respondent, with interest. A copy of the order was served 
on complainant on December 6, 1963, and on respondent on 
December 18, 1963. Complainant filed a petition on December 26, 
1963, asking that we reconsider the order of December 4. While 
the petition was not submitted within the time provided in section 
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47.24(a) of the rules of practice (7 CFR 47.24(a)), it was ac- 
cepted for filing nevertheless, and the order of December 4, 1963, 
was stayed on December 31, 1963, pending the issuance of a 
further order in this proceeding. Thereafter, on January 22, 
1964, a copy of complainant’s petition was served on respondent, 
but respondent did not file a reply thereto, despite opportunity 
in which to do so. 


Complainant in its petition points out that we, in our order 
of December 4, denied complainant reparation in connection with 
certain freight and demurrage charges totaling $1,022, on the 
ground that these charges were paid by respondent under the 
f.o.b. terms of the contract between the parties governing the sales 
of the potatoes in cars FGE 38396, FGE 55633, and FGE 55974. 
Complainant in its petition admits that these charges were paid 
by respondent, but has established, on reconsideration, that such 
charges were then set off by respondent against money then 
owing to complainant. We are of the opinion that the order of 
December 4 is in error and that complainant is entitled to the 
full amount of reparation requested in its formal complaint. 
Accordingly, the order of December 4, 1963, is reinstated and 
amended to provide that within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, $4,- 
033.75, with interest thereon at the rate of 5 percent per annum 
from September 1, 1961, until paid. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 8991) 


LOMBARDO FRUIT & PRODUCE COMPANY v. LOIS ELAIN NEUMILLER, 
d/b/a LoIS NEUMILLER, AND/OR FREDERICK NEUMILLER, d/b/a 
NEUMILLER PRoDUCE. PACA Docket No. 8947. Decided March 
13, 1964. 


Failure to Prove—Dismissal 


Complainant failed to sustain burden of proof with regard to special or 
general damages claimed by it for failure of respondents to deliver 
produce. Complaint dismissed. 
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Mr. Maz W. Soffer, of St. Louis, Missouri, for complainant. Lepp & Lepp, 
of Kenosha, Wisconsin, for respondents. Mr. James V. Wright, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 26, 1962. The formal 
complaint was filed on December 11, 1962. Complainant seeks an 
award of reparation in the sum of $255.15, which is alleged to be 
the damages suffered by complainant as the result of respondent’s 
failure to ship a truckload of potatoes allegedly sold to complain- 
ant on or about June 7, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on January 17, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served, respectively, on each of the respondents on the 
same date. Each of the respondents filed an answer on February 
4, 1963, denying liability to complainant in connection with this 
transaction. 


Since the amount in controversy does not exceed $1,500, the 
issues are submitted for determination in accordance with the 
shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement and respondents filed a joint answering 
statement. 


FINDINGS OF FACT 


1. Complainant, Lombardo Fruit & Produce Company, is a 
corporation whose address is 83 Produce Row, St. Louis, Missouri. 


2. Respondent Lois Elain Neumiller is an individual, doing 
business as Lois Neumiller, whose address is Route #4, Kenosha, 
Wisconsin. Respondent Frederick Neumiller is an individual, 
doing business as Neumiller Produce, whose address is Route 
#4, Kenosha, Wisconsin. At the time of the transaction involved 
herein, each respondent was licensed under the act. 


3. On June 7, 1962, in contemplation of shipment in interstate 
commerce, complainant’s president, Anthony Lombardo, entered 
into negotiations with respondent Frederick Neumiller and a 
broker, Gus Piazza, of Minneapolis, Minnesota, and St. Louis, 
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Missouri, with respect to the sale and shipment by respondents, 
or by one of them, of a quantity of Wisconsin washed Katahdin 
potatoes, 1961 crop, consisting of a total of some 34,000 pounds, 
to be packed in 25-pound Ventvu bags, at a price of $2.75 per 
hundredweight, delivered St. Louis, Missouri. 


4. No potatoes have been shipped by respondents, jointly or 
individually, either to complainant or to the broker, pursuant to 
the negotiations outlined in Finding of Fact No. 3. 


5. The formal complaint was filed on December 11, 1962, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that it purchased 
the potatoes involved herein from respondents through the broker, 
Gus Piazza. Respondent Lois Neumiller, in her answer to the 
formal complaint, denies that she was involved in any way in 
this transaction. Respondent Frederick Neumiller, in his answer, 
admitted that he participated in negotiations with respect to 
the sale of a load of potatoes, but alleged that he made the sale 
to Gus Piazza; that the potatoes involved were a lot handled by 
him on consignment for and on behalf of respondent Lois Neu- 
miller; that he knew that the condition of this lot of potatoes 
was suspect and that Piazza knew this also; that it was agreed 
that delivery under the contract of sale would depend upon the 
condition of the potatoes as established after washing and proc- 
essing; and that it was found, upon washing and processing the 
potatoes, that the lot was unfit for human consumption and was 
subsequently dumped. 


It is obvious, from this brief resume of the pleadings, that a 
number of issues are raised by the parties. Assuming but not 
deciding, however, that these issues were all resolved in complain- 
ant’s favor, there would still remain the ultimate issue of damages, 
with the burden of proof being upon complainant as the party 
alleging same. O’Donnell Fruit Company v. Mercurio, 18 A.D. 
1173. Complainant contends that the measure of its damages for 
respondents’ failure to ship potatoes under the alleged contract 
of June 7, 1962, is the difference between the contract price of 
the potatoes delivered in St. Louis, $866.25, and the amount com- 
plaint would have received from its customers to whom the 
potatoes were already sold, $1,121.40, or $255.15. 
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The measure of damages which complainant would have us 
apply is applicable only to special damages. Special damages, in 
turn, may be recovered only where it can be shown that such were 
within the contemplation of the parties at the time of entering 
into the contract. This requires that complainant here establish 
that respondents knew of complainant’s alleged contract or con- 
tracts of resale, and knew the terms thereof on June 7, 1962. 
William Shapiro v. Victory Distributing Co., Inc., 15 A.D. 397; 
Simon Siegel Co. v. George F. Brooks, 10 A.D. 224. Complainant 
has neither alleged, nor offered proof to establish that such was 
contemplated by the parties at the time the alleged contract was 
made. It is concluded, therefore, that reparation based on special 
damages may not be awarded herein. 


Although special damages may not be awarded herein, this 
does not bar an award based upon general damages, if general 
damages are proved. The burden of proof, as in the case of 
special damages, rests upon complainant, with the measure of 
such damages being the difference between the contract price 
and the market value of the potatoes at the time and place of 
delivery specified in the contract, or if no time was fixed, then 
at the time of the refusal to deliver. Ready White, Inc. v. Brevik, 
16 A.D. 238; Thomas Caito Sons v. Christy Bros., 18 A. D. 862. 


Complainant alleges that the potatoes involved herein were to 
have been delivered in St. Louis, but has failed to establish either 
the date upon which such alleged delivery was to have been made, 
or the exact date of the alleged refusal by respondents to deliver. 
In addition, we have no evidence concerning the market value of 
potatoes corresponding to those involved herein. Complainant 
has failed to submit such evidence, and the Federal Market News 
Service Reports for June 1962 for St. Louis, Missouri, contain 
no quotations on sales of Wisconsin Katahdin potatoes. Accord- 
ingly, we have no proof concerning one of the necessary elements 
of general damages, to wit, market value, without which we can- 
not measure general damages, if any. 


In view of the foregoing, we conclude that complainant has 
failed to sustain its burden of proof with regard to the damages 
claimed by it in this proceeding. Accordingly, we find it unneces- 
sary to decide the other issues presented herein, including the 
alleged breach of contract by respondents, since we would have 
no means by which we could compute the reparation award even 





ee ae a ie 


} 
I 
1 
é 
j 





us 


re 
ng 
sh 


2. 
7 . 
nt 
as 
as 
ial 


Lis 


of 
of 
ce 
of 
en 
ik, 


to 
er 
le, 


of 
nt 
VS 
in 
‘d- 
ts 


as 
es 
13- 
he 
ve 
en 


| 


SSS ee 


—==> 


= 


SS gg 





HIGH AND MIGHTY FARMS v. STOREY 341 
Cite as 23 A.D. 341 


if such breach or breaches were established. The complaint, 
therefore, should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served on the parties. 


(No. 8992) 


HIGH AND MIGHTY FARMS, INC. v. DANIEL J. STOREY, JR. PACA 
Docket No. 8905. Decided March 17, 1964. 


Suitable Shipping Condition—Cantaloups—Burden of Proof 


On basis of unrestricted Federal inspection and private inspection of produce 
upon arrival at destination, breach of suitable shipping condition war- 
ranty not proved. Reparation awarded against respondent for purchase 
price of cantaloups accepted by it. Counterclaim dismissed. 


Mr. Robert A. Brockmeier, of Blythe, California, for complainant. Waldron 
and Weitzman, of Philadelphia, Pennsylvania, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on October 30, 1962, complainant seeks 
reparation against respondent in the amount of $1,808, alleged 
to be the purchase price of a carload of cantaloups sold and de- 
livered to respondent in June 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Novem- 
ber 14, 1962. A copy of the report of investigation was served 
upon counsel for complainant on November 17, 1962. Respond- 
ent’s answer to the formal complaint was filed on December 17, 
1962. 


In his answer respondent admitted the transaction as alleged, 
but denied that he accepted the cantaloups, which he alleges were 
not in suitable shipping condition at the time of shipment, and 
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denied liability to complainant. Respondent asserted a counter- 
claim against complainant in the amount of $496.01 and requested 
an oral hearing. 


An oral hearing was held at Philadelphia, Pennsylvania on 
June 28, 1963. Complainant was not present or represented by 
counsel at the hearing. However, there were received in evidence 
on behalf of complainant, pursuant to the request of complain- 
ant’s counsel, the depositions of Charles Byers and William 
Shapiro. Respondent was represented at the hearing by Malcolm 
Waldron of the firm of Waldron and Weitzman, Attorneys at 
Law, Philadelphia, Pennsylvania. One witness was called and 
testified on behalf of respondent. 


FINDINGS OF FACT 


. 1. Complainant, High and Mighty Farms, Inc., is a corpora- 
tion whose address is P. O. Box 276, Blythe, California. At the 
time of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent is an individual, Daniel J. Storey, Jr., whose 
address is 3300 South Galloway Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction herein, respondent was 
licensed under the Act. 


3. On or about June 24, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of cantaloups consisting of 100 Jumbo crates, Size 27, 
and 476 Jumbo crates, Size 36, at an agreed price of $3 per crate, 
plus topice and precooling charges of $80, for a total price of 
$1,808, f.o.b. Blythe, California. 


4. The contract between the parties was negotiated by William 
Shapiro, a broker located at Blythe, California, who acted in the 
transaction as agent for respondent. 


5. Complainant shipped on June 24, 1962, from Blythe, Cali- 
fornia, to respondent at Philadelphia, Pennsylvania, 576 Jumbo 
crates of cantaloups in car SFRC 1713. 


6. The carload of cantaloups arrived at Philadelphia, Pennsy]l- 
vania, on July 2, 1962, and on the same day respondent requested 
and received a Federal inspection of the cantaloups, which showed 
an average of 5 percent damage by bruising, 5 percent soft, and 
an average of 1 percent decay. Respondent notified complainant 
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by wire of his intention to reject the cantaloups. Complainant 
refused to accept respondent’s rejection and demanded payment 
of the invoice price. On July 3, 1962, respondent wired complain- 
ant that he was accepting the shipment and was handling for 
the account of whom concerned. 


7. On July 20, 1962, respondent tendered his check to com- 
plainant for the net proceeds realized from the sale of the canta- 
loups in the amount of $258.79. Complainant refused to accept 
the check and returned the same to respondent. Respondent has 
not paid complainant any part of the purchase price of the 
cantaloups. 


8. The formal complaint was filed on October 30, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Counsel for respondent argues in his brief that complainant 
has the burden of proving a prima facie case to establish the 
basic allegations set forth in the complaint, and contends that 
complainant has failed to sustain that burden. He further states 
that the evidence submitted by complainant does not establish 
the terms of the contract or that complainant complied with the 
contract. However, respondent admitted in his answer the trans- 
action as alleged, so further proof would appear to be unnecessary. 
But in addition to respondent’s admission of the transaction, the 
deposition testimony of William Shapiro, respondent’s broker, 
submitted in evidence by complainant, is sufficient to establish 
the purchase and sale as alleged, and this is supported by a 
Broker’s Memorandum of Sale, a copy of which is attached to 
the report of investigation as Exhibit 5-A. The broker also testi- 
fied that he visited complainant’s packing shed on the day of 
shipment from four to six times, and observed on each occasion 
that good quality cantaloups were being loaded and shipped. He 
further testified that good quality cantaloups were shipped by 
complainant to respondent. We conclude, therefore, that com- 
plainant has sustained the burden of proving the terms of the 
contract alleged, and that complainant complied with such terms. 


Respondent further urges that complainant must prove that 
respondent breached the contract, and that complainant suffered 
damages as a result of such breach, again contending that com- 
plainant has not sustained its burden of proof in this respect. 
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Having accepted the cantaloups, respondent is liable for the 
purchase price, subject to his right to claim damages for any 
breach of the contract on the part of complainant. We would 
point out in this connection that since respondent has alleged a 
breach of warranty on the part of complainant, the burden is 
upon respondent to prove such breach and his resulting damages 
by a preponderance of the evidence. Respondent’s only witness 
was Russell A. Raynes, an inspector with the Philadelphia Pro- 
duce Inspection Company, who testified that he inspected the 
cantaloups in question on July 2, 1962, the day of arrival. His 
testimony as to the condition of the cantaloups at the time of 
inspection was as follows: “Packs full. Clean. Fairly well formed, 
sized and netted. Few show ground scars. Full slip. Breaking to 
many full yellow color. Firm ripe to some full ripe. Few melons 
show loose liquid and are soft and pliable. Some melons show 
surface mold.. Decay less than one percent.” When asked the 
following question, “Based upon your inspection of these melons, 
your physical observation of these melons you inspected, and 
what you saw and recorded about them, assuming they were 
shipped from California on the 24th of June, and you inspected 
them on the second day of July, 1962—based upon the melons 
you saw, and the condition they were in when you saw them— 
were those melons in suitable shipping condition when they were 
in California, assuming they were in proper condition when being 
shipped in transit,” Raynes answered, “Apparently not.” The 
greater part of Raynes’ testimony was in answer to hypothetical 
questions by counsel for respondent. 


In our opinion, the evidence does not establish that the canta- 
loups were abnormally deteriorated upon arrival at destination. 
The inspection by the Philadelphia Produce Inspection Company, 
offered in evidence by respondent, found less than 1 percent decay 
in the melons at the time of arrival. An unrestricted Federal 
inspection, which was begun on the day of arrival and was com- 
pleted the following morning, noted only 1 percent decay and 5 
percent damage by bruising. On the basis of this evidence, we 
conclude that respondent has failed to sustain the burden of prov- 
ing that complainant breached the suitable shipping condition 
warranty. 


Since respondent has failed to establish his claim that com- 
plainant breached the contract, he is liable to complainant for 
the full purchase price of the cantaloups. Respondent’s failure 
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to pay complainant the purchase price of the melons shipped to 
and accepted by him was and is in violation of Section 2 of the 
Act. Complainant should be awarded reparation in the amount of 
$1,808, with interest, and the facts should be published. The 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,808, with interest thereon 
at the rate of 5 percent per annum from August 1, 1962, until 
paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8993) 


HENRY A. POLLACK RIVERHEAD CORPORATION v. LOUIS KANDSZ. 
PACA Docket No. 8999. Decided March 20, 1964. 


Contract Destination—Failure to Prove Breach of Contract or 
Novation—Acceptance—Liability 


Contract destination immaterial as results of Federal inspection 7 days 
after shipment arrival not determinative of breach of contract as to 
grade at either destination. Acceptance of produce by respondent results 
in liability for purchase price where alleged new agreement of consign- 
ment not established. 


Tischler & Tischler, of New York, New York, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 15, 1962. The formal 
complaint was filed on January 31, 1963. Complainant seeks 








346 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 341 


reparation in the sum of $347.35 in connection with the sale to 
respondent of a truckload of potatoes on or about August 3, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on February 21, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on February 23, 1963. Respondent 
filed an answer on March 11, 1963, denying liability to complain- 
ant on account of this transaction. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to this procedure, complainant filed an opening statement and 
respondent filed an answering statement. Complainant also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Henry A. Pollak Riverhead Corporation, is a 
corporation whose address is P. O. Box 608, Riverhead, Long 
Island, New York. 


2. Respondent is an individual, Louis Kandsz, whose address 
is River Road, Whately, Massachusetts. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On August 3, 1962, in the course of interstate commerce, 
complainant sold to respondent one truckload of U.S. No. 1, Size 
A, washed Long Island potatoes, consisting of 60 50-pound sacks 
at $1.0714 per sack, and 3,220 10-pound sacks at 26¢ per sack, 
or a total of $901.70. It was understood and agreed that the 
contract prices were on the basis of f.o.b. loading point in the 
State of New York, with the potatoes being warranted to grade 
U.S. No. 1 on arrival at contract destination outside the State of 
New York. 


4. Pursuant to the foregoing contract, and on the same day, 
complainant loaded 60 50-pound sacks, and 3,220 10-pound sacks, 
of washed Long Island potatoes into a truck furnished by re- 
spondent at Riverhead, Long Island, New York. The potatoes 
were then taken to Chisholm Fruit Co., Inc., in Livermore Falls, 
Maine, arriving there on August 3, 1962, where they were un- 
loaded into Chisholm’s warehouse. 
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5. On August 10, 1962, upon the application of Chisholm, a 
Federal inspection was made of the potatoes then remaining of 
the load in the warehouse at Livermore Falls. The results of that 
inspection, covering 1,000 of the 10-pound sacks of potatoes, ac- 
cording to the applicant’s count, appear in relevant part below: 


“Condition of Load: Stacked in applicant’s warehouse. Many 
bags wet or showing wet spots. 

66% * * 

“Condition: Generally firm, average 1% dry type decay, from 
2 to 25% mostly 5 to 12% average 8% soft rot in advanced 
stages. 


“Grade: Now fails to grade U.S. No. 1 only account condition.” 


6. Respondent has paid complainant $554.35 as an undisputed 
amount in connection with this transaction. 


7. The informal complaint was filed on October 15, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties herein make no issue of the fact that the sale 
involved herein was on the basis of f.0.b. as to price and delivered 
as to grade. They are in conflict, however, as to the agreed con- 
tract destination. Complainant alleges that the agreed contract 
destination was South Deerfield, Massachusetts, where respondent 
is engaged in business, while respondent contends that the con- 
tract destination was Livermore Falls, Maine. 


We do not consider that it is necessary in this proceeding to 
determine which of these two places was the agreed contract 
destination. It is clear from the evidence that the parties con- 
templated the movement of the shipment outside the State of 
New York, and that the load would have arrived in either South 
Deerfield, Massachusetts, or Livermore Falls, Maine, on the same 
date, August 3. Accordingly, we conclude that the warranty with 
respect to grade applied at either place. 


Respondent accepted the truckload of potatoes involved herein 
and is liable to complainant for the agreed purchase price thereof, 
subject to his right to reduce such liability by proving a breach 
of contract by complainant, with damages resulting therefrom. 
O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 18 
A.D. 1173. Respondent contends that complainant breached the 
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contract between the parties in that it (complainant) failed to 
ship potatoes that graded U.S. No. 1 on arrival at contract destin- 
ation. Respondent offers, as evidence of the alleged breach, the 
results of the Federal inspection made at Livermore Falls, Maine, 
on August 10, 1962. (See Finding of Fact No. 5). The Federal 
inspection upon which respondent relies to establish the alleged 
breach by complainant, however, was made seven days after the 
shipment arrived at Livermore Falls. Under these circumstances, 
we do not consider that the results of the inspection are proba- 
tive of the grade of the potatoes at Livermore Falls on August 3. 
In the absence of any other evidence to establish this fact, we con- 
clude that respondent has failed to sustain his burden of proving 
that complainant breached the contract with respondent as to 
grade. 


Respondent also alleges in his answer (incorporating therein, 
by reference, Exhibit No. 4 of the report of investigation) that 
he telephoned complainant on the date of arrival of these potatoes 
in Livermore Falls and told complainant that Chisholm Fruit 
Co., Inc. had advised him that the potatoes were in trouble in 
Livermore Falls, and that complainant at that time had agreed 
with him (respondent) “to let Chisholm Fruit do their best with 
this load .. .” While it is not altogether clear, it appears that 
respondent is alleging the creation of a contract of consignment 
arising out of the condition of the potatoes on arrival at Liver- 
more Falls, Maine. Complainant, in effect, denies that any such 
agreement was made. If respondent is making this argument, 
then he, as the party affirmatively alleging the creation of the 
consignment contract, has the burden of proving same by a 
preponderance of the evidence. The only evidence submitted by 
respondent is his statement concerning this matter contained 
in a letter to the Department, which is Exhibit No. 4 of the 
report of investigation. Since this statement is denied by com- 
plainant, we conclude that respondent has failed to prove that 
he and complainant entered into the alleged contract of consign- 
ment for the disposition of the load of potatoes involved herein. 

The agreed contract price of the subject potatoes was $901.70, 
of which respondent has paid complainant $554.35 as an undis- 
puted amount, leaving an unpaid balance due of $347.35. Re- 
spondent’s failure to pay this sum is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $347.35, with interest thereon 
at the rate of 5 percent per annum from September 1, 1962, until 
paid. 


This order shall be published and copies hereof served on the 
parties. 


(No. 8994) 


WOLVERINE FRUIT Co. v. ROSENTHAL PRODUCE Co., INC. PACA 
Docket No. 9061. Decided March 24, 1964. 


Breach of Contract—Acceptance—Damages 


Complainant breached contract in failing to ship the pears of a certain 
grower, but no evidence was offered by respondent that pears ordered 
were superior to the pears shipped and accepted by it. Respondent is 
liable for full contract price. 


Complainant pro se. Ewers, Toothaker, Ewers, Byfield & Abbott, of McAllen. 
Texas, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 18, 1963, complainant is 
seeking reparation against respondent in the amount of $417.79, 
alleged to be the balance of the purchase price of a truckload of 
pears sold and delivered to respondent in September 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on April 
30, 1963. A copy of the report of investigation was served upon 
complainant on April 19, 1963. Respondent filed an answer to the 
complaint on May 3, 1963, admitting the purchase of certain 
pears from complainant, denying that complainant delivered pears 
in accordance with the contract, and denying any further liability 
to complainant on account of the pears. 
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Since the amount involved in this proceeding does not exceed 
$1500, the issues were submitted in accordance with the shortened 
method of procedure provided for in Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant was given an opportunity to submit an opening state- 
ment, but failed to do so. Respondent filed an answering state- 
ment and also submitted a brief in support of respondent’s 
position. 

FINDINGS OF FACT 


1. Complainant is an individual, O. Perry Wolfe, doing business 
as Wolverine Fruit Co., whose address is P. O. Box 421, Benton 
Harbor, Michigan. 

2. Respondent, Rosenthal Produce Co., Inc., is a corporation 
whose address is P. O. Box 21, Mercedes, Texas. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 

3. On or about September 23, 1962, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of Bartlett pears grown by Roy Van Dragt, Douglas, 
Michigan, at an agreed price of $2.75 per crate, plus a deposit 
on the crates of 40¢ per crate, for a total invoice price of $844.20 
f.o.b. shipping point. 

4. On September 23, 1962, complainant loaded on a truck fur- 
nished by respondent at Benton Harbor, Michigan, 268 crates and 
107 bushels of pears, which respondent shipped to its customer, 
Economy Produce Co., at Cleveland, Ohio. 

5. Upon arrival of the shipment at destination in Cleveland, 
Ohio, Economy Produce Co. did not want the 107 bushels of 
pears and complainant disposed of them through another source 
at Cleveland. 

6. On September 24, 1962, Economy Produce Co. notified re- 
spondent that the 268 crates of pears were not Roy Van Dragt 
pears, which it had ordered, and that these pears would only be 
handled for respondent’s account. On or about the same date, 
respondent notified complainant by telephone that another grow- 
er’s pears had been delivered insead of the pears respondent had 
ordered. 

7. Economy Produce Co. remitted to respondent net proceeds 
from the sale of the pears, plus an additional check, or a total 
amount of $426.41, which respondent in turn remitted to com- 
plainant. 
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8. The formal complaint was filed on March 18, 1963, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent states in its answering statement that on Septem- 
ber 16, 1962, respondent purchased from complainant a shipment 
of pears grown by Roy Van Dragt, Douglas, Michigan, and in- 
formed complainant that this was a sample load and if the quality 
was acceptable to respondent’s customer, Economy Produce Co., 
of Cleveland, Ohio, the customer would purchase through re- 
spondent “additional pears of the same type.’ Respondent fur- 
ther stated that the shipment of September 16 was acceptable to 
the customer and, pursuant to respondent’s understanding with 
complainant, additional pears from the Roy Van Dragt orchards 
were purchased by respondent on September 23, which are the 
pears involved in this proceeding. Complainant does not deny 
these statements and we, therefore, conclude that the parties con- 
tracted for pears grown by Roy Van Dragt. The evidence shows 
that some of the pears delivered by complainant came from the 
Van ‘Dragt orchards, but that the majority were from another 


grower by the name of John Coffee. There appears to be no 
question but that complainant failed to deliver in accordance 
with the contract, in that the shipment did not consist entirely 
of Van Dragt pears. The principal question, if not the only ques- 
tion, is the extent of respondent’s damage as a result of complain- 
ant’s breach of the contract. 


No evidence was offered by respondent to show the significance 
of pears grown by Roy Van Dragt, or that they have any estab- 
lished meaning in the trade as to grade, size, or quality. Since 
there is no evidence as to the grade or quality of the Roy Van 
Dragt pears, as compared with the John Coffee pears which were 
shipped by complainant, we have no basis for saying that the 
portion of the shipment consisting of Coffee’s pears failed to 
meet the grade and quality requirements of the contract. Simon 
Siegel Co., Inc. v. Youngstown Grape Distributors, Inc., 8 A.D. 
711. 


We have held in the past, where the contract called for a 
specific brand of grapes and a good portion of the shipment con- 
sisted of another brand, that, unless it could be shown that the 
brand name called for by the contract was represented to the 
trade as warranting a particular standard of quality, a purchase 
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by brand name without further specification as to grade or quality 
gave the buyer no right to insist upon a particular grade or 
standard of quality. Abe M. Katz Co. v. S. H. Bigler, 9 A.D. 824. 

The materiality of complainant’s breach of the contract in fail- 
ing to ship pears grown by Roy Van Dragt is a question of fact. 
Many factors enter into the demand for and the value of a 
product. In the case of fruits and vegetables, size, quality, con- 
dition, and grade are determinative elements. Yet no evidence 
is offered here as to the superiority of the Roy Van Dragt pears 
in regard to any of these characteristics, nor is there any indi- 
cation of greater consumer demand for Van Dragt pears than 
for John Coffee pears in the Cleveland area. There is no proof 
of any difference in value between the two growers’ pears in- 
volved here. 


Obviously, respondent had its own contract and understanding 
with its customer, but this in no way affects respondent’s obliga- 
tion in its contract with complainant. Respondent accepted the 
pears and is liable for the contract price, less any proven damages 
it may have sustained as a result of complainant’s breach of the 
contract. Damages in such circumstances are generally deter- 
mined on the basis of the difference between the market value 
of the product at the time of delivery and the value it would have 
had at that time if it had met contract requirements. The burden 
of proof is on respondent to establish both values. Since respond- 
ent has failed to submit any evidence of such values, it is con- 
cluded that respondent has failed to sustain the burden of proof 
and is liable to complainant for the full contract price of the 
pears. Respondent’s failure to pay complainant the agreed pur- 
chase price of $844.20 for the pears was and is in violation of 
Section 2 of the Act. Since respondent has paid complainant the 
sum of $426.41, complainant should be awarded reparation in the 
amount of $417.79, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $417.79, with interest thereon 
at the rate of 5 percent per annum from November 1, 1962, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 8995) 


PASKOFF Bros. COMPANY v. SCOTT FINKS Co., INC. PACA Docket 
No. 9041. Decided March 25, 1964. 


Justified Rejection—Failure to Deliver—Damages 


Where shipment of potatoes did not meet contract requirements and was 
justifiably rejected by buyer, seller liable for damages sustained by 
buyer for failure to deliver which in this proceeding were the differ- 
ence between the contract price and the cost of replacement potatoes. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 10, 1963. The formal 
complaint was filed on February 20, 1963. Complainant seeks 
reparation in the sum of $129, which is alleged to be the damages 
suffered by complainant as the result of respondent’s failure to 
deliver potatoes meeting contract requirements and purchased by 
complainant from respondent during October 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 11, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on March 11, 1963. Respondent filed 
an answer to the formal complaint, in substance denying liability 
to complainant in connection with this transaction. 


Since the amount involved is less than $1,500, the issues are 
determined under the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Paskoff Bros. Company, is a corporation whose 
address is 18th and Smallman Streets, Pittsburgh, Pennsylvania. 
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2. Respondent, Scott Finks Co., Inc., is a corporation whose 
address is 203-4 Merchants-Produce Bank Building, Kansas City, 
Missouri. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On October 18, 1962, in contemplation of movement in 
interstate commerce, complainant purchased from respondent one 
carload of U.S. No. 1 grade, Size A, washed Russet potatoes, 25 % 
ten ounces and larger, packed in 450 new 100-pound bags, under 
the brand name Golden West, at a price of $4.15 per bag, delivered 
Pittsburgh, Pennsylvania. At the time of the sale, the potatoes 
were contained in rolling car ART 51154 at Topeka, Kansas, 
having been loaded and shipped from the State of Idaho on 
October 10, 1962. 


4. The contract between the parties was negotiated by a broker, 
Tri-State Sales Agency, Pittsburgh, Pennsylvania, which issued 
a standard confirmation of sale on October 18, 1962, setting forth 
the above terms of the agreement and providing for diversion of 
the carload to complainant from Topeka, Kansas, on the date of 
sale. 


5. Car ART 51154 arrived in Pittsburgh, Pennsylvania, on 
October 22, 1962, and Federal inspection of the potatoes contained 
in the car was obtained by complainant at 12:05 p.m. on that 
same day. The results of that inspection, in relevant part, are 
as follows: 


“Products inspected: Long Russet POTATOES in burlap 
bags printed ‘Golden West Brand, U.S. No. 1, 100 lbs. net...’ 
Applicant’s account 430 bags. 


66m ok * 


“Size: Generally 2 inches in diameter or 4 to 16 ounces in 
weight, .. . average 25% ten ounces or larger... 
te CRD 


“Condition: Generally firm. Soft rot ranges from 1 to 8%, 
average 4% ; Slimy Soft Rot and Leak Rot, all stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, Size A, 2 inch or 4 ounce minimum, only account con- 
dition.” 


6. Complainant rejected the shipment to the carrier the fol- 
lowing day, October 23, 1962, and requested respondent to fur- 
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nish a replacement load meeting contract requirements. Respond- 
ent failed to respond to the request, and the parties broke off 
negotiations on October 24, 1962. 


7. On October 25, 1962, acting through the broker, Tri-State 
Sales Agency, complainant ordered a carload of U.S. No. 1, Size 
A, washed Russet potatoes, delivered Pittsburgh, Pennsylvania, 
from a shipper in the State of Idaho. Included in the shipment 
were 205 100-pound bags of potatoes, 25% ten ounces or larger, 
packed in new burlap bags, at a price of $4.45 per bag, delivered 
Pittsburgh. 


8. The formal complaint was filed on February 20, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent in its answer alleges that complainant, through 
the broker, requested that diversion by respondent of the ship- 
ment from Topeka, Kansas, be delayed until the evening of Octo- 
ber 18th; that this request was honored by respondent, resulting 
in the movement of the car from Topeka on the following day, 
October 19th; and that this delay at complainant’s request made 
complainant partially responsible for any deterioration occurring 
in the potatoes enroute. 


Assuming, without deciding, that diversion of this shipment 
was delayed at the request of complainant, we fail to see how that 
fact has any relevancy here. Respondent has failed to allege, or 
to offer any proof to show, that the late diversion request was 
granted on any conditional basis, or that it was related to any 
change in the agreement between the parties requiring the pota- 
toes to be U.S. No. 1 grade on arrival at Pittsburgh. Accordingly, 
we conclude that this defense offered by respondent has no merit. 


Respondent next alleges that the price of $4.45 per bag paid 
by complainant for potatoes meeting contract requirements at 
Pittsburgh does not correctly reflect complainant’s damages. Re- 
spondent alleges that complainant could have “purchased 430 
bags of potatoes at Pittsburgh at a price no higher than that 
which we [respondent] had charged him,” and argues that the 
price paid for the replacement potatoes was higher than the 
agreed price of $4.15 charged by respondent under the contract, 
due to the fact that potatoes packed in a car in mixed sizes com- 
mand a higher price. 
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The only authority presented by respondent for this statement 
is his own declaration to that effect. The Federal Market News 
Service Reports, however, show that from Monday, October 22, 
through Thursday, October 25, 1962, inclusive, U.S. No. 1 Idaho 
Russets in 100-pound bags were selling in Pittsburgh at prices 
ranging from $4 to $4.75, mostly $4.50 to $4.75, in job-lot quan- 
tities. We think that the price paid by complainant for the 205 
bags of Russets in the replacement purchase compares favorably 
and is in line with the Pittsburgh market reports and serves as 
a rebuttal to respondent’s last defense. 


The general measure of damages for a failure to deliver is the 
difference between the contract price and the market value of 
the commodity at the time and place of delivery. Kornblum & 
Company, Inc. v. New York Export Company, Inc., 15 A.D. 719. 
The time and place for delivery here was October 22, 1962, at 
Pittsburgh. The evidence referred to earlier in this opinion sup- 
ports a conclusion that the market value at that time and place 
of potatoes meeting contract requirements was $4.45 per bag, 
delivered Pittsburgh, or the replacement cost incurred by com- 
plainant. On this basis, complainant is entitled to the difference 
between the contract price of $4.15 per bag, and the $4.45 per 
bag which complainant paid for replacement potatoes, or 30¢ per 
bag. While the contract provided for the delivery of 450 bags 
of potatoes, complainant has limited its claim for damages to 
430 bags. Accordingly, we compute complainant’s damages at 
30¢ per bag for 430 bags, for a total of $129. 


Respondent’s failure to deliver to complainant potatoes meet- 
ing contract requirements was without reasonable cause and in 
violation of section 2 of the act. Complainant should be awarded 
reparation of $129, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $129, with interest thereon 
at the rate of 5 percent per annum from November 1, 1962, until 
paid. 


The facts and circumstances shall be published and copies of 
this order shall be served on the parties. 


aa ' ad 
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(No. 8996) 


SEASON PRODUCE Co., INC. v. LEEF-BRANDT COMPANY, INC. PACA 
Docket No. 8971. Decided March 25, 1964. 


Breach of Warranties—Acceptance—Damages—Value 


Where breach of contract is admitted by complainant and where no other 
evidence is available as to value that tomatoes would have had if they 
met contract requirements, the f.o.b. contract price plus freight is 
accepted as indicative of such value with resale proceeds adopted as 
value of tomatoes actually delivered. Loss due to bad order, short and 
empty cartons borne by buyer in f.o.b. transaction. 


Complainant pro se. Mr. Joel L. Leef, of New York, New York, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 4, 1961. The formal 
complaint was filed December 31, 1962. Complainant seeks to 
recover, as reparation, $2,679.88, which is alleged to be the un- 
paid balance of the f.o.b. purchase price due complainant in con- 
nection with the sale to respondent of a carload of tomatoes on 
or about November 1, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on February 11, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on February 8, 1963. Respondent filed 
an answer to the formal complaint on February 28, 1963, admit- 
ting the purchase of the carload of tomatoes from complainant, 
but alleging, as an affirmative defense, a breach by complainant 
of certain express warranties allegedly contained in the agree- 
ment with complainant. 


Although the amount involved herein exceeds $1,500, the parties 
waived oral hearing, leaving the issues to be determined under 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement and respondent filed an answering 
statement. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 357 


FINDINGS OF FACT 


1. Complainant, Season Produce Co., Inc., is a corporation 
whose address is 1044 San Julian Street, Los Angeles, California. 

2. Respondent, Leef-Brandt Company, Inc., is a corporation 
whose address is 306 Washington Street, New York, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On November 1, 1961, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent, through a broker, 
Harry Sommers, of Hollywood, Florida, one carload of mature 
green California tomatoes, consisting of a total of 1,090 40-pound 
cartons, at a total agreed price of $4,609.70, f.o.b. shipping point, 
National City, California. The agreement between the parties 
specified that the load, with respect to size and quantity, should 
consist of the following: 


No. Cartons Size Unit Price Extension 


234 5x5 $4.40 $1,029.60 
265 5x6 4.40 1,166.00 
384 6x6 4.40 1,689.60 
207 6x7 3.50 724.50 


1,090 $4,609.70 


The agreement also provided that the carload of tomatoes should 
grade 85% U.S. No. 1 on arrival at contract destination, New 
York, New York. 


4. Pursuant to the foregoing contract and on the date of sale, 
November 1, 1961, complainant shipped to respondent, in car 
WFEX 817, one carload of California mature green tomatoes. 
The shipment arrived at contract destination, New York, New 
York, on November 7, 1961, and was federally inspected on the 
following day, November 8, 1961. The Federal inspection estab- 
lished that the load met quality requirements for 85% U.S. No. 1, 
but graded 75% U.S. No. 1 only account condition. 


5. Respondent accepted the shipment and resold the tomatoes 
at auction in New York City on November 10, 1961, for gross 
proceeds of $3,247.80, remitting a total of $1,929.82 to complain- 
ant in connection with this transaction. In the accounting ren- 
dered to complainant by respondent in connection with the resale 
of this shipment, the following relevant information appears: 
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No. Cartons Size 


24 4x5 
268 5x5 
332 5x6 
242 6x6 
175 6x7 
9 7x7 
2 Short 
1 Empty 
37 Bad Order 


1,090 


6. An informal complaint was filed December 4, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent purchased and took delivery of the tomatoes in- 
volved herein. Accordingly, respondent is liable to complainant 
for the contract price, less provable damages resulting from 
any breach of contract by complainant. O’Donnell Fruit Company 
v. Mercurio, 18 A. D. 1173. Complainant admits that the contract 
was breached with respect to the grade of the tomatoes delivered. 
In addition, the evidence establishes, without denial from com- 
plainant, that the contract was also breached with respect to 
the quantity and size of the tomatoes delivered. 


The general measure of damages for breach of warranty, where 
the receiver, as here, has accepted the goods, is the difference 
between the value of the goods actually delivered at the time and 
place of delivery to the buyer, and the value the goods would have 
had at that time and place if they had met the specifications of 
the contract. Corte & Sons v. Lerner & Son, 14 A.D. 320. The 
burden of proving its damages, by a preponderance of the evi- 
dence, rests upon respondent, as the party alleging such damages. 
Respondent, however, has submitted no evidence on the point. In 
the absence of any evidence submitted by respondent, we may 
take official notice of the quotations contained in the Federal 
Market News Service Reports for New York City as evidencing 
the value of 40-pound cartons of California mature green toma- 
toes at that place on a given date, both as to the value of toma- 
toes actually delivered and as to the value of tomatoes meeting 
contract requirements between the parties. In this case, how- 
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ever, the market news reports are of very little value to us, since 
(1) the market was closed on November 7, 1961, the date the 
shipment arrived in New York City, since this was an election 
day; and (2) the reports for November 8 and 9, although showing 
some sales of 40-pound cartons of California tomatoes, make no 
reference to their grade, or to their being mature green, so that 
these factors, together with the wide range in prices prevailing 
among all sizes on those dates, make it impossible to peg the 
value either of tomatoes meeting contract requirements, or the 
value of those actually delivered by complainant, through the use 
of the market news reports. 


It has been held, however, that where no other evidence is 
available regarding the value that a shipment would have had 
if it had met contract requirements, we may accept the f.o.b. 
contract price, plus freight to destination, as being indicative of 
such value. Hast Coast Distributors v. Felix Rhymes, 13 A.D. 629. 
The agreed f.o.b. price in this transaction was $4,609.70, the 
freight and icing charges were $1,131.67, for a total of $5,741.37. 
We conclude that this figure, $5,741.37, is the value that the car- 
load of tomatoes would have had at New York City on November 
7, 1961, if the tomatoes had met contract requirements. 


The actual market value of goods delivered may be evidenced 
by the price obtained on resale, when such goods are resold by 
the buyer in a prompt and proper manner. Kirby & Little Packing 
Co. v. United Fruit & Produce Co., 16 A.D. 1066. From all the 
evidence, it appears that the tomatoes involved herein were sold 
in a prompt and proper manner. Accordingly, we conclude that 
the total gross amount received by respondent on resale, $3,247.80, 
is indicative of the value of the carload of tomatoes delivered in 
New York City pursuant to the contract. In this connection it 
is noted that in the account set forth in Finding of Fact No. 5, 
certain cartons are referred to as bad order, short and empty. 
There is no evidence in the record, however, to establish that 
this loss and/or damage is attributable to, and therefore should 
be borne by, complainant in this f.o.b. transaction. 


The difference between the value in New York City of a car- 
load of tomatoes meeting contract requirements, $5,741.37, and 
the value of the carload of tomatoes actually received there by 
respondent, $3,247.80, is $2,493.57, and is the measure of damages 
suffered by respondent as the result of complainant’s breach of 
contract herein. Subtracting these damages of $2,493.57 from 
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f.o.b. contract price of $4,609.70, leaves $2,116.13 due complain- 
ant from respondent in connection with this transaction. Re- 
spondent, however, has paid complainant $1,929.82, which should 
be deducted from the sum of $2,116.13, leaving $186.31 due com- 
plainant. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $186.31, with interest thereon 
at the rate of 5 percent per annum from December 1, 1961, until 
paid. 


The facts and circumstances shall be published and copies 
hereof served on the parties. 


(No. 8997) 


In re OscAR L. LEON. PACA Docket No. 9310. Decided March 
26, 1964. 


Application for License Denied—Default 


By failing to file an answer to the complaint or exceptions to the hearing 
examiner’s report, respondent admitted, in effect, the facts alleged in 
the complaint. His application for a license is denied. 


Mr. James E. Horton, for complainant. Mr. Benj. M. Holstein, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
December 13, 1963, Oscar L. Leon applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On December 31, 
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1963, the Director, Fruit and Vegetable Division, filed a notice 
to show cause why a license should not be denied to respondent 
because of past actions by respondent of the character prohibited 
by the act and because of his conviction of a felony. A copy of 
the complaint and a copy of the rules of practice were served 
upon respondent January 6, 1964. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service in accordance with section 47.30 of the 
rules of practice (7 CFR 47.30). This section provides that fail- 
ure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of hearing, and respondent, in 
effect, was so informed in the moving paper. Notwithstanding 
such notice, respondent failed to file an answer. The matter was 
referred to Benj. M. Holstein, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On Febru- 
ary 10, 1964, the hearing examiner filed a report containing pro- 
posed findings of fact and conclusions and recommending that the 
application for a license be denied. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Oscar L. Leon, is an individual whose business 
and residence address is 541 Locust Street, Manteca, California. 


2. During April, May and June 1963, respondent received on 
consignment from Jesus Sepulveda, Guamuchil, Sinaloa, Mexico, 
Sepulveda’s entire crop of watermelons. Sepulveda shipped the 
watermelons in various railroad cars and trucks, in foreign com- 
merce, from the State of Sinaloa, Mexico, to respondent at Calex- 
ico, California, Respondent accepted all the shipments, sold the 
watermelons, issued accounts of sale to Sepulveda reporting net 
proceeds, made partial payment thereof but has failed to pay the 
consignor a balance due in connection therewith of approximately 
$50,000. 
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3. During April, May and June 1963, respondent received on 
consignment from Jesus Jimenez Sanchez, Guamuchil, Sinaloa, 
Mexico, Sanchez’s entire crop of watermelons. Sanchez shipped 
the watermelons in various railroad cars and trucks, in foreign 
commerce, from the State of Sinaloa, Mexico, to respondent at 
Calexico, California. Respondent accepted all the shipments, sold 
the watermelons, issued accounts of sale to Sanchez reporting net 
proceeds, made partial payment thereof but has failed to pay the 
consignor a balance due in connection therewith of approximately 
$18,000. 


4. On or about March 5, 1951, respondent was convicted of 
burglary, a felony, in a court of the State of California. 


CONCLUSIONS 


Section 4(d) of the act (7 U.S.C. 499(d)) authorizes the 
Secretary to refuse to issue a license to an applicant if the Sec- 
retary finds that “the applicant is unfit to engage in the business 
of a commission merchant, dealer, or broker because the applicant 
... prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this Act or was con- 
victed of a felony in any State or Federal Court. ...’’ Respondent, 
by failing to file and answer to the complaint, admitted, in effect, 
that he failed to make full payment for numerous shipments of 
watermelons received and sold by him on consignment, which 
failure constitutes extremely flagrant violations of section 2 (4) 
of the act (7 U.S.C. 499b(4)), and also that he had previously 
been convicted of a felony. In view of the facts set forth in 
Findings of Fact 2, 3 and 4, it is concluded that respondent is 
unfit to engage in the business of a commission merchant, dealer 
or broker under the act. Accordingly, respondent’s application 
for a license should be denied. See, e.g., In re Jack L. Mazo and 
Morton Mazo, d/b/a Mazo Brothers, 17 A.D. 1046 (1958) ; In re 
Angelo Victor Campesi, 18 A.D. 902 (1959); In re John Dick 
Sterk, 18 A.D. 1444 (1959). 


ORDER 


Respondent’s application for a license is denied. 


The facts and circumstances as set forth herein shall be pub- 
lished and copies hereof shall be served upon the parties. 
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(No. 8998) 






J. NORINSBERG & COMPANY v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8840. Decided March 26, 1964. 







Acceptance—Delivery to Warehouse—Liability—Storage Charges 





Where respondent did not reject truckload of apples but directed delivery 
to a cold storage warehouse where the apples were held for several 
months, respondent is liable for the purchase price and the storage 
charges less proceeds received on resale by complainant. 












Complainant and respondent pro se. Mr. H. Grady Simmons, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed July 20, 1962. Complainant seeks 
to recover from respondent $2,221.34, which is alleged to be the 
amount due to complainant in connection with a truck load of 
apples sold to respondent during January 1962. 


A copy of the Department’s report of investigation was served 
upon complainant on August 17, 1962. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on August 18, 1962. Respondent filed an answer 
on September 19, 1962, alleging that the load of apples, after 
arriving at its place of business in Miami Beach, Florida, was 
not accepted because some of the apples were not of the size 
ordered. Respondent requested an oral hearing. 


An oral hearing was held at Miami, Florida, on June 5, 1963. 
Neither complainant nor respondent was present or represented 
at the hearing. Pursuant to complainant’s written request, the 
deposition of one Robert Decker was offered in evidence by the 
presiding officer on behalf of complainant. The deposition was 
accepted in evidence. 


























FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Norinsberg 
and Robert M. Norinsberg, doing business as J. Norinsberg & 
Company, whose address is 106 North Moore Street, New York, 
New York. 
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2. Respondent, Acme Produce Company, Inc., is a corporation, 
whose address is 1 Alton Road, Miami Beach, Florida. At the 
time of the transaction, respondent was licensed under the act. 


3. On or about January 21, 1962, in the course of interstate 
commerce, complainant sold to respondent a truck load of apples 
consisting of 300 cartons of Fancy McIntosh, size 100, at a price 
of $2.90 each, 269 cartons of Fancy McIntosh, size 120, at a price 
of $2.90, 40 cartons Fancy Delicious, size 88, at a price of $4.50 
each, and 90 boxes of Utility Delicious, at a price of $1.60 each, 
or a total price of $1,974.10, f.o.b. shipping point New York. 


4. On or about January 22, 1962, complainant shipped apples 
meeting contract requirements to respondent by truck from load- 
ing points in New York, to respondent in Miami Beach, Florida. 
The load arrived at respondent’s place of business in Miami 
Beach, Florida, on or about January 24, 1962. Respondent directed 
the driver of the truck to place the apples in storage at the Plan- 
tation Cold Storage, Miami, Florida, on behalf of respondent. As 
directed by respondent, the driver of the truck on January 25, 
1962, delivered the apples to Plantation Cold Storage, where 
they were stored in complainant’s name. 


5. In April 1962 complainant first learned that the apples were 
stored in its name when it received an invoice for storage charges 
from Plantation Cold Storage. Complainant then contacted re- 
spondent by telephone, at which time respondent denied that it 
had placed the apples in storage and that it was in any way 
responsible for same. Complainant caused a Federal inspection 
of said apples to be made on or about May 11, 1962, which re- 
vealed that the apples at that time were in an advanced stage 
of deterioration. 


6. On May 18, 1962, complainant sent respondent the follow- 
in telegram: 


“REFERENCE SHIPMENT 699 APPLES NOW IN PLAN- 
TATION COLD STORAGE. IN VIEW OF FACT THIS 
LOAD WAS NEVER REJECTED BY YOU AND WE 
NEVER AUTHORIZED STORAGE OF SAME WE SELL- 
ING FOR YOUR ACCOUNT AND HOLDING YOU LI- 
ABLE FOR ALL DAMAGES INCURRED INCLUDING 
CARTAGE AS THESE APPLES WERE SOLD TO YOU 
ON AN FOB BASIS.” 
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7. In order to salvage something out of the apples, complainant 
paid Plantation Cold Storage the storage charges of $251.64, and 
sold the marketable apples for the account of respondent on or 
about May 31, 1962, for net proceeds of $256.05. Complainant 
paid the sum of $251.65 for freight charges, to Tom Gallo, Ticon- 
deroga, New York, for transporting the truck load of apples from 
shipping point to destination. 


8. There is due and owing from respondent to complainant 
$2,221.34. This is the purchase price of the apples of $1,974.10 
plus cartage of $251.65 and storage charges of $251.64 or a total 
of $2,477.39, less the proceeds received from the sale of apples 
of $256.05. 


9. The formal complaint was filed on July 20, 1962, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


At the oral hearing in this matter held on June 5, 1963, in 
Miami, Florida, complainant, by written request, offered evidence 
in support of the allegations in the complaint. Respondent failed 
to appear in person or through representation at said hearing. 
Although, in its answer, respondent alleged various defenses to 
the action of complainant, it submitted no evidence whatsoever, 
either in support of its alleged defenses or to refute the evidence 
submitted by complainant. A review of the report of investiga- 
tion prepared by the Department does not contain any material 
which might be helpful to respondent. 


The evidence submitted by complainant and the facts contained 
in the Department’s report of investigation, substantiate the 
material allegations in the complaint. The facts so established 
are sufficient to support an award of reparation. Respondent’s 
failure to pay promptly the amount due complainant as itemized 
in Finding 8 is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $2,221.34, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,221.34, with interest thereon 
at the rate of 5 percent per annum from March 1, 1962, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 8999) 


JAMES BURNS & SONS FARMS, INC. v. J. SACHS COMPANY. PACA 
Docket No. 8776. Decided March 27, 1964. 


Suitable Shipping Condition—Potatoes—Acceptance—Failure to 
Prove Damages 


Acceptance of produce constitutes liability for purchase price thereof. Fed- 
eral inspection at destination of portion of shipment indicated this 
portion was not in suitable shipping condition, but respondent failed 
to prove the amount of damages. Federal inspection of 60 of 230 bags 
in second lot not indicative of condition of that lot. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. James A. 
Weck, of Pompano Beach, Florida, for respondent. Mr. William W. 
Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.). The 
formal complaint was filed February 8, 1962. Complainant seeks 
to recover as reparation $1,498, which is alleged to be the total 
purchase price of two truckloads of potatoes sold by complainant 
to respondent during November 1961. 


A copy of the Department’s report of investigation was served 
upon complainant on April 24, 1962. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent on April 21, 1962. On May 28, 1962, respondent filed 
an answer denying any and all liability to complainant and alleg- 
ing, by counterclaim, the liability of complainant to respondent 
in the amount of $500, the costs of reconditioning “the substand- 
ard and unsatisfactory potatoes shipped to the respondent by 
the complainant” and in the amount of $1,500, “the reasonable 
value or profit which the respondent would have received from 
the sale of potatoes during the season to his potato customers,” 
which “was lost as a direct and proximate result of the substand- 
ard shipments.” Respondent also requested an oral hearing. 


The oral hearing was held in Miami, Florida, on March 20, 
1963. Both parties were represented by counsel. The Assistant 
Secretary-Treasurer of complainant, James Burns, Jr., testified 
on behalf of complainant, and respondent testified on his own 
behalf. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, James Burns & Sons Farms, Inc., is a cor- 
poration whose address is Almond, Wisconsin. At the time of 
the transactions involved herein, complainant was not licensed 
under the act, but was subject to license. 


2. Respondent, Jack Sachs, is an individual doing business as 
J. Sachs Company, whose address is 1000 N.E. 175 Street, North 
Miami Beach, Florida. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 


3. On or about November 22, 1961, in the course of interstate 
commerce, complainant contracted to sell to respondent one 
truckload of U.S. No. 1 potatoes consisting of 110 bags (100 
pounds each) of large sized Burbank potatoes and 230 bags (100 
pounds each) of Burbank Russet potatoes at a price of $2.20 per 
bag, or a total price of $748, f.o.b. Almond, Wisconsin. The pota- 
toes were to be loaded on a truck hired by respondent and shipped 
to respondent’s warehouse at Pompano Beach, Florida. 


4. On or about November 25, 1961, complainant loaded 340 
bags of potatoes at Almond, Wisconsin, on a truck sent by re- 
spondent and the load was shipped to respondent’s warehouse 
at Pompano Beach, Florida. That same day, prior to shipment, 
the potatoes were federally inspected. The 110 bags of potatoes 
were certified to be U.S. No. 1, 6-ounce minimum, and the 230 
bags were certified to be U.S. No. 1, Size A, 2-inch minimum. No 
soft rot was found. 


5. On or about November 27, 1961, in the course of interstate 
commerce, complainant contracted to sell to respondent one truck- 
load of U.S. No. 1 Burbank Russet potatoes consisting of 375 
bags (100 pounds each) at a price of $2 per bag, or a total price 
of $750, f.o.b. Almond, Wisconsin. The potatoes were to be loaded 
on a truck hired by respondent and shipped to respondent’s ware- 
house at Pompano Beach, Florida. 


6. On or about November 28, 1961, complainant loaded 375 
bags of potatoes at Almond, Wisconsin, on a truck sent by re- 
spondent and the load was shipped to respondent’s warehouse at 
Pompano Beach, Florida. That same day, prior to shipment, the 
potatoes were federally inspected and certified to be U.S. No. 1, 
Size A, 2-inch minimum, with no soft rot. 
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7. The first load of potatoes arrived at respondent’s warehouse 
at Pompano Beach at approximately 3 p.m., November 28, 1961, 
and the second load arrived on November 30, 1961. Respondent 
accepted both loads of potatoes on arrival. On November 29, re- 
spondent ordered a Federal condition inspection of a portion of 
the first load which had been placed in respondent’s warehouse. 
The certificate of the inspection made at 8:45 p.m., November 30, 
1961, reads as follows: 


“Products inspected: Long Russet type POTATOES in new 
burlap bags printed ‘Russet Potatoes, 100 Ibs. net.’ 


Applicant states 60 bags regular potatoes and 110 bags jum- 
bo potatoes. 


“Condition of load: Stacked at above location. 
“Temperature of product: Not taken. 


“Condition: Regular Potatoes: Generally firm. Soft Rot in 
40% of samples from 1 to 2%, in 60% from 3 to 4%, aver- 
age 3%. 


“Jumbo Potatoes: Mostly firm. Soft Rot from 8 to 22%, 
average 14%. In each lot, mostly Slimy Soft Rot, some Leak 
Rot all stages of development. 


“Remarks: Applicant’s records show stock unloaded from 
trailer bearing License number IND. 7 0 5 5.” 


8. On or about December 2, respondent notified complainant 
of the inspection results on the first load and asked for an allow- 
ance. Complainant refused to adjust the price. Respondent made 
no complaint to complainant in connection with the second load. 


9. On December 8, 1961, respondent sent complainant a copy 
of the inspection certificate, together with a statement showing 
41 bags of potatoes lost in reconditioning in the first load, the 
delivered cost of which was $3.45 per bag, or $141.45, cost of 
grading of $96, and cartage of $125, or a total loss of $362.45. 


10. The total purchase price of the two loads of potatoes is 
$1,498. No part of this amount has been paid to complainant. 


11. The formal complaint was filed February 8, 1962, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Complainant alleged in its complaint that the two loads of 
potatoes involved herein were sold to respondent on an f.o.b. 
Almond, Wisconsin, basis. Respondent alleged in his counterclaim 
that the sales were, in effect, on a delivered basis. However, re- 
spondent’s position as indicated by his testimony and brief is 
that both sales were f.o.b. and the potatoes were to be federally 
inspected at shipping point and certified as U.S. No. 1 grade, but, 
in addition, there was a warranty or guarantee that the potatoes 
would also be U.S. No. 1 grade on arrival at Pompano Beach. 
According to the testimony of James Burns, Assistant Secretary- 
Treasurer of complainant, the two contracts were f.o.b. as to 
price and grade, and there was no warranty or guarantee that 
the potatoes would also be U.S. No. 1 on arrival at destination. 


Since respondent contends that there was a warranty or guar- 
antee of U.S. No. 1 grade at destination, in addition to being of 
that grade at shipping point, he had the burden of proving such 
contention by a preponderance of the evidence. It is concluded 
that respondent has failed to sustain this burden. 


There is no question from the evidence that respondent ac- 
cepted the two truckloads of potatoes on arrival and such accept- 
ance is admitted in respondent’s brief. Having accepted the 
potatoes, respondent is liable for the purchase price of each load. 
Respondent has the right to reduce such liability by proving 
damages resulting from any breach of warranty on the part of 
complainant, provided notice of the breach was given by respond- 
ent to complainant within a reasonable time after respondent 
knew or should have known of such breach. Sorority Foods, Inc. 
v. Goldman Foods, Inc., 21 A.D. 652. Respondent objected to 
complainant concerning the first load on or about December 2, 
1961, which was within a reasonable time following inspection 
of this load. Burns testified that no complaint was received from 
respondent as to the second load and respondent admitted this 
was so. In the absence of such notice, no consideration will be 
given to respondent’s contentions as to the second load. 


Since the contract for the first load was on an f.o.b. basis, com- 
plainant was required to deliver potatoes to the carrier at Al- 
mond, Wisconsin, in suitable shipping condition, that is, in a 
condition which, if the shipment was handled under normal 
transportation service and conditions, would assure delivery with- 
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out abnormal deterioration at Pompano Beach, Florida, the speci- 
fied destination (7 CFR 41.24(i) (j)). There is no evidence of 
abnormal transportation service and conditions in the handling 
of the load between Almond, Wisconsin, and Pompano Beach, 
Florida. Respondent testified that some of the potatoes were 
unloaded the evening of November 28, or the early morning of 
November 29, and were delivered to his customers; that the 
potatoes were rejected and returned on November 29; and that 
it was necessary to regrade and resell the potatoes. Respondent 
relies upon the Federal inspection made on November 30 in sup- 
port of his contentions that the potatoes were abnormally deteri- 
orated. This inspection covered only 60 of the 230 bags of so- 
called regular potatoes and, therefore, is not indicative of the 
condition of this entire lot. It is concluded that respondent has 
failed to sustain the burden of proving that the regular potatoes 
were abnormally deteriorated on arrival. The Federal inspection 
covered all of the 110 bags of so-called jumbo potatoes and the 
Soft Rot here averaged 14 percent. This percentage of decay 
indicates that the potatoes were abnormally deteriorated on ar- 
rival and, therefore, these 110 bags were not in suitable shipping 
condition at the time of shipment. 


The proper measure of damages for breach of the warranty 
of suitable shipping condition is the difference between the mar- 
ket value of the produce at the time of delivery and the market 
value of the produce if it had been as warranted. The evidence 
fails to show the number of jumbo potatoes sold or dumped, the 
dates of sale, or the amount realized. It is concluded, therefore, 
that respondent has failed to sustain the burden of proving the 
market value of the jumbo potatoes received. Respondent has 
also failed to sustain the burden of proof with respect to the 
claimed loss of profits. 


The failure of respondent to pay to complainant the total pur- 
chase price of the two truckloads of potatoes of $1,498 is in vio- 
lation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest, and respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,498, with interest thereon 
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at the rate of 5 percent per annum from January 1, 1962, until 
paid. 


Respondent’s counterclaim is hereby dismissed. 


The facts and circumstances herein shall be published. 
Copies hereof shall be served upon the parties. 


we (No. 9000) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v, THE AUSTER CO., 
Inc. PAcA Docket No. 9000. Decided March 27, 1964. 


Rejection—Mutual Rescission—Dismissal 


Where seller takes produce back, after rejection by buyer, without making 
it clear that he is doing so merely to dispose of it for buyer’s account 
to mitigate damages and without making it clear that he is not assent- 
ing to a rescission, the inference from taking the produce back and 
assuming dominion over it is assent to rescission. The complaint is 
dismissed. 

. G. V. Weikert, of Los Angeles, California, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 17, 1963, and the for- 
mal complaint was filed February 25, 1963. Complainant requests 
an award of $1,914.86, which is alleged to be the damages sus- 
tained by reason of respondent’s rejection without reasonable 
cause of a carload of oranges sold to respondent in December 
1962. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
March 13, 1963. A copy of the report of investigation was served 
upon complainant on March 15, 1963. Respondent filed an answer 
to the formal complaint on March 25, 1963, denying the material 
allegations of the complaint and requesting an oral hearing. On 
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September 4, 1963, respondent filed an amended answer admit- 
ting the terms of the contract as set forth in the complaint, but 
denying that it violated the act or that it is liable to complainant 
in any amount. Respondent further alleged that it rejected the 
load to complainant because Federal inspection on arrival indi- 
cated the oranges were not of the quality specified and that com- 
plainant agreed to dispose of them elsewhere. 


An oral hearing was held at Chicago, Illinois, on October 2, 
1963. Complainant made no appearance, but the depositions of 
Paul C. Williams, former citrus sales manager of complainant 
firm, and Theodore R. Sunshine, president and manager of the 
complainant firm, were received in evidence by the presiding 
officer at the request of complainant’s attorney. Respondent was 
represented by counsel. Clark Auster, president and manager of 
respondent firm, testified on respondent’s behalf. A brief was 
filed by respondent. 



















FINDINGS OF FACT 






1. Complainant, Pacific Coast Fruit Distributors, Inc., is a 
corporation whose address is 2185 East 7th Street, Los Angeles, 
California. 


2. Respondent, The Auster Co., Inc., is a corporation whose 
address is 51 South Water Market, Chicago, Illinois. At the time 
of the transaction herein, respondent was licensed under the act. 


3. On or about December 21, 1962, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
carload of Sugar Test brand navel oranges, loaded in PFE 66768, 
consisting of 1040 cartons of 113 size, to be shipped at 12:01 
a.m., December 23, 1962, to arrive in Chicago on the morning of 
December 27, 1962, and to be 85% U.S. No. 1 or better, at a 
price of $4.75 per carton delivered Chicago. 





















4. The carload of oranges was shipped by complainant from 
Lindsay, California, at 12:01, December 23, 1962. The next day, 
complainant sent respondent an invoice for the delivered price 
of $4,940, less freight and refrigeration of $919.09, or a net 
amount of $4,020.91. 


5. Car PFE 66768 arrived on scheduled time in Chicago early 
on the morning of December 27, 1962. That afternoon Clark 
Auster, president and manager of respondent firm, inspected 
said carload. Doubting that the carload of oranges graded 85% 
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U.S. No. 1, he requested a U.S.D.A. inspection which was made 
at 3 p.m that day. Shortly thereafter the Department informed 
him by telephone that the carload had an average of 5 percent 
quality defects and 15 percent skin breakdown or total defects 
of 20 percent. 


6. At approximately 4 p.m., c.s.t., December 27, 1962, Clark 
Auster telephoned complainant firm and notified the then citrus 
sales manager, Paul C. Williams, that the Federal inspection dis- 
closed the carload of oranges did not meet the grade called for 
under the contract and, hence was rejected. Auster refused an 
offered adjustment of 25¢ a carton from Williams, whereupon 
Williams indicated to respondent that complainant would other- 
wise dispose of the rejected car. At 2:35 p.m., p.s.t. complainant 
ordered the carrier to change the consignee of the car from 
respondent to Riley McFarland Co., its broker. 


7. On the morning of December 28, 1962, Theodore R. Sun- 
shine requested Marshall Reid of Riley McFarland Co. to inspect 
the oranges. Reid did so and was of the opinion the oranges 
were U.S. No. 1 grade and he so notified Sunshine. The latter 
then called for a U.S.D.A. appeal inspection which was made at 
1:40 p.m., December 28. Later, that afternoon, Sunshine was 
notified by U.S.D.A. that the tentative report indicated U.S. No. 
1. Sunshine immediately diverted the car back to respondent and 
then wired respondent of the results of the appeal inspection and 
asked respondent to reconsider its rejection. 


8. On December 29, 1962, respondent wired complainant that 
regardless of the appeal inspection results, it would not accept 
the carload. On December 31, complainant again asked respon- 
dent to accept but respondent refused. On January 2, complain- 
ant placed the car back in the name of the broker. On January 
3, complainant wired respondent that it would order the load 
sold at auction the next day for respondent’s account. On Jan- 
uary 4, the oranges were sold at auction and complainant real- 
ized the net sum of $2,106.05. 


9. The formal complainant was filed on February 25, 1963, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSION 


There is no dispute concerning the terms of the contract en- 
tered into on or about December 21, 1962, between Paul C. Wil- 
liams, complainant’s citrus sales manager, and Clark Auster, 
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respondent’s president and manager. The principal question is 
whether this contract was mutually rescinded on December 27 
as contended by respondent. 


Clark Auster testified that the carload of oranges arrived on 
the morning of December 27; that he inspected the load that 
afterncon and asked for a Federal inspection; and that later the 
same day the Federal inspector telephoned and said the oranges 
failed to grade U.S. No. 1 because of 5 pereent grade and 2 to 
29 percent skin breakdown, averaging 15 percent. Auster fur- 
ther testified that on December 27 he telephoned Paul C, Wil- 
liams and told him of the Federal inspection and said he could 
not use the oranges; that Williams offered an allowance of 25 
cents per carton which he (Auster) refused; and that Williams 
said he would make other disposition. According to Auster, Wil- 
liams said he would have to show the Federal inspection to the 
grower and he (Auster) replied he would get the inspector to 
show that the oranges only graded 80 percent U.S. No. 1 quality 
on the certificate. Finally, Auster testified that following this 
conversation he secured oranges elsewhere on December 28 to 
fill hig customer’s orders. 


Paul C. Williams’ testimony concerning the conversation of 
December 27 is substantially the same as that of Auster except 
in two respects. First, Williams testified that he did not tell 
Auster he would take back or repossess the load of oranges. 
Secondly, Williams testified that at his request Auster said he 
would ascertain the actual grade of the oranges certified by the 
Federal inspector on December 27 and wire it to Williams the 
next morning. 


Theodore R. Sunshine, president and general manager of com- 
plainant, testified that he listened on an extension telephone to 
the conversation of December 27. He also testified that after this 
conversation he placed the car in the name of the broker be- 
cause of Auster’s refusal; that he then talked with the manager 
of complainant’s packing shed who suggested that a Federal 
appeal inspection be obtained; that on the morning of Decem- 
ber 28 he telephoned the broker and asked him to inspect the 
shipment; that shortly thereafter the broker called and said in 
his opinion the oranges were U.S. No. 1 grade; and that he told 
the broker to order an appeal inspection. According to Sun- 
shine, upon receipt of the tentative results of the appeal inspec- 
tion on the afternoon of December 28, he wired Auster the 
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results thereof and asked him to reconsider his rejection, and 
also placed the shipment back in respondent’s name. 


Auster’s testimony as to the conversation of December 27 is 
supported by his telegram to respondent sent the same date: 


“CONFIRMING PHONE PFE 66768 ARRIVAL USDA 
INSPECTION TODAY AS FOLLOWS: 5 PERCENT 
GRADE DEFECTS 2 TL 29 AVERAGE 15 PERCENT 
SKIN BREAKDOWN NO DECAY FAILS USONE STOP 
SINCE ALSO FAILS 85 PERCENT USONE AS PUR- 
CHASED WE UNDERSTAND YOU PLACING CAR 
ELSEWHERE STOP UNABLE REACH INSPECTOR TO- 
NITE. WILL TRY GET ACTUAL GRADE INCLUDED 
ON INSPECTION TOMORROW.” 


As pointed out by respondent, complainant in its two tele- 
grams sent on December 28 did not deny respondent’s under- 
standing. But even assuming that Williams did not tell Auster 
that he would dispose of the shipment elsewhere, admittedly 
Williams did not tell Auster in the conversation that an appeal 
inspection would be obtained or that respondent would be held 
liable for damages. Apparently, it was not until after the car 
had been placed in the broker’s name that Sunshine decided at 
the suggestion of the packing house manager to get an appeal 
inspection. 

Where a buyer tenders produce to the seller who takes the 
produce back without making it clear that he is doing so merely 
to dispose of for the buyer’s account to mitigate damages, and 
without making it clear that he is not assenting to a rescission, 
the normal inference from taking the produce back and assum- 
ing dominion over it is assent to rescission and the discharge of 
the original sale. Ernest FE, Fadler Co. v. Hessler, 166 F. 2d 
904 (10th Cir. 1948); Lachenmaier Bros. v. Howard Huizinga 
Co., 19 A.D. 681. 


On the basis of the evidence, it is concluded that the contract 
was mutually rescinded and, therefore, the complaint should be 
dismissed. In view of this conclusion, it is unnecessary to con- 
sider the other contentions of respondent. 

ORDER 

The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—ON MOTION OF COMPLAINANT 
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PACA Docket No, 9312. Dismissed March 4, 1964. 
(No. 9002) 
PACA Docket No. 9306. Dismissed March 5, 1964. 
e- cdc el 
r- 
I (No. 9003) 
ly 
al PACA Docket No. 9068. Dismissed March 13, 1964. 
d 
r i Staite. & yiate 
t 
/ DISMISSAL—SETTLEMENT BETWEEN PARTIES 
e Dismissed by Thomas J. Flavin, Judicial Officer 
y 
d (No. 9004) 
'y 
- PACA Docket No. 9148. Dismissed March 5, 1964. 
f 
1 — a - 
L 


(No. 9005) 


PACA Docket No. 9318. Dismisseed March 20, 1964, 


(No. 9006) 


PACA Docket No. 9075. Dismissed March 26, 1964. 
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REPARATON AWARDED—ADMISSION OF LIABILITY 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 9007) 


HOLIDAY SPECIALTIES COMPANY v. C, J. GOODSELL. PACA Docket 
No. 9370. Reparation of $972.39 with 5 percent interest from 
September 1, 1963, awarded complainant against respondent 
in order issued March 20, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J, Flavin, Judicial Officer 
(No. 9008) 


HOEKSTRA Bros. v. LOIS NEUMILLER. PACA Docket No. 9344. 
Reparation of $1,686 with 5 percent interest from September 
1, 1963, awarded complainant against respondent in order 
issued March 3, 1964. 


(No. 9009) 


DONALD BARKLEY v. CANNON PRODUCE COMPANY. PACA Docket 
No. 9332, Reparation of $1,456.25 with 5 percent interest from 
July 1, 1963, awarded complainant against respondent in or- 
der issued March 4, 1964. 


(No. 9010) 


GEORGE DESLAURIERS MONTREAL, LTD. v. CALPAK TOMATO CO. 
PACA Docket No. 9349. Reparation of $73.50 with 5 percent 
interest from January 1, 1963, awarded complainant against 
respondent in order issued March 4, 1964. 
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(No. 9011) 


HORTON PRODUCE COMPANY, INC. v. WOODY HERRIN PRODUCE. 
PACA Docket No, 9341. Reparation of $1,872.50 with 5 per- 
cent interest from August 1, 1963, awarded complainant 
against respondent in order issued March 4, 1964. 


(No. 9012) 


WEST INDIES FRUIT COMPANY v. BOLER FRUIT & VEGETABLE 
COMPANY. PACA Docket No. 9352. Reparation of $780.10 
with 5 percent interest from November 1, 1963, awarded com- 
plainant against respondent in order issued March 4, 1964. 


(No. 9013) 


BANANA DISTRIBUTORS, INC. v. S. SORCE & SONS, INC. PACA 
Docket No. 9355. Reparation of $1,459.15 with 5 percent in- 
terest from September 1, 1963, awarded complainant against 
respondent in order issued March 5, 1964. 


(No. 9014) 


FRANK BAsso v. F & S TOMATOES DISTRIBUTORS, INC. PACA 
Docket No. 9343. Reparation of $16,153.50 with 5 percent 
interest from January 1, 1963, awarded complainant against 
respondent in order issued March 5, 1964. 


(No. 9015) 


INDIAN TRAIL PRODUCE SHIPPERS, INC. v. W. T. AND H. PRODUCE 
Co., Inc. PACA Docket No. 9345. Reparation of $1,445 with 
5 percent interest from March 1, 1963, awarded complain- 
ant against respondent in order issued March 5, 1964. 
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(No. 9016) 


SMILING JIM POTATO COMPANY v. PAPPAS BrROS., INC. PACA 
Docket No. 9371. Reparation of $825 with 5 percent interest 
from September 1, 1963, awarded complainant against respon- 
dent in order issued March 10, 1964. 


(No. 9017) 


CONTINENTAL FRUIT Co., INC. v. S, SORCE & SONS, INC, PACA 
Docket No, 9360. Reparation of $7,068.94 with 5 percent in- 
terest from September 1, 1963, awarded complainant against 
respondent in order issued March 138, 1964. 


(No. 9018) 


FEDERAL FRUIT DISTRIBUTORS v. BRONSTEIN AND ROVNER, INC. 
PACA Docket No. 9361. Reparation of $1,791.14 with 5 per- 
cent interest from August 1, 1963, awarded complainant 
against respondent in order issued March 13, 1964, 


(No. 9019) 


EARL ByrD & Co., INC. v. ROBERT COLLINS ForD, Sr. PACA 
Docket No. 9367. Reparation of $762.55 with 5 percent inter- 
est from May 1, 1963, awarded complainant against respon- 
dent in order issued March 20, 1964. 


(No. 9020) 


DIXIE TOMATO AND PACKAGING, INC. v. JOS. C. BERGERON PRO- 
DUCE Co. PACA Docket No. 9369, Reparation of $508 with 5 
percent interest from March 1, 1963, awarded complainant 
against respondent in order issued March 20, 1964. 
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(No. 9021) 


GMC FARMs v. D. A. JANKE Co, PACA Docket No. 9363. Rep- 
aration of $1,490.82 with 5 percent interest from July 1, 1963, 
awarded complainant against respondent in order issued on 
March 20, 1964. 


(No. 9022) 


GROWERS MARKETING SERVICE, INC. v, JOE HANNA. PACA 
Docket No. 9346. Reparation of $3,868.03 with 5 percent in- 
terest from September 1, 1963, awarded complainant against 
respondent in order issued March 20, 1964, 


(No. 9023) 


EDWARD PITSCH v. MART GROEN Co, PACA Docket No. 9368. 
Reparation of $1,614 with 5 percent interest from Septem- 
ber 1, 1968, awarded complainant against respondent in order 
issued March 20, 1964. 


(No. 9024) 


BANANA SUPPLY COMPANY v. L & M BANANA COMPANY. PACA 
Docket No. 9365. Reparation of $924.42 with 5 percent in- 
terest from December 1, 1962, awarded complainant against 
respondent in order issued March 24, 1964. 


(No. 9025) 


BANANA SUPPLY COMPANY v, VILLARREAL DAILY BANANA SERV- 
ICE. PACA Docket No. 9362. Reparation of $1,307.15 with 5 
percent interest from February 1, 1963, awarded complainant 
against respondent in order issued March 24, 1964. 
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Stay Order—Pending Issuance of Further Order 


(No. 9026) 


SUNNY SALLY, INC. v. ROY BERT FARMER, d/b/a COACHELLA 
VALLEY LIME CO. AND AS CENTRAL WASHINGTON PRODUCE 
COMPANY, INc. PACA Docket No. 8923. Order issued March 
10, 1964, by Thomas J, Flavin, Judicial Officer. 








